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QUESTIONS PRESENTED 

1. Whether a prosecution for contempt of Congress can 
be sustained in the absence of evidence as to the subject 
under inquiry. 

2. Whether such a prosecution can be sustained where 
the witness was not clearly apprised as to the subject under 
inquiry. 

3. Whether such a prosecution can be sustained where 
there is on the one hand an invasion of appellant’s con- 


stitutional rights, and on the other no showing of any 
legislative purpose. 


4, Whether the resolution establishing the House Com- 
mittee on Un-American Activities is unconstitutional on 
its face and as applied. 


5. Whether an indictment for contempt of Congress is 
insufficient because of its failure to allege that a refusal 
to answer questions was willful, deliberate, or intentional. 
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IN THE 


United States Court of Appeals 


No. 13,656 


GOLDIE WATSON, Appellant, 
v. 
UNITED STATES OF AMERICA, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia convicting the 
appellant of violating 2 U. S. Code, sec. 192 (App. 5). 
The judgment was entered on November 29, 1956 (App. 
4). Notice of appeal was filed on the same day. Jurisdic- 
tion below was based on sec. 11-306 D. C. Code. Jurisdiction 
of this Court is conferred by 28 U. S. Code, sec. 1291. 
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STATEMENT OF THE CASE 


The appellant was convicted on a five count indictment 
for a refusal to answer five questions put to her by the 
House Committee on Un-American Activities. The five 
questions were as follows: (1) Have you ever been a 
member of the Communist Party? (2) Did you ever attend 
a Communist school or a school for instruction of Com- 
munist teachers in New York state? (3) Have you ever 
attended any Communist instruction school at any place? 
(4) Now, Mrs. Watson, were you active in work with the 
National Negro Congress, a Communist-cited organization, 
Communist-front organization? (5) Now at the time you 
took the loyalty oath were you a member of the Communist 
Party? (App. 3). 

The indictment followed an appearance by the appellant 
before a session of the Committee in Washington, D. C. on 
February 17, 1954. After the appellant was called to the 
witness stand on that day, the following transpired as set 


out in the official transcript of the hearing (G. Ex. 9, 
pp. 3991-3993; App. 5-10) : 


‘*Mr. Kunzig. [Counsel for the Committee] Would 
you state your name, please? 


Mrs. Watson. Mrs. Goldie E. Watson. 


Mr. Scherer. [Chairman of the Committee for that 
day] Pardon me, Mr. Kunzig. Will you let the press 
take their pictures first. 

All right, Mr. Kunzig. 


Mrs. Watson. Mrs. Goldie E. Watson. 


Mr. Kunzig. Mrs. Watson, I see you are accompanied 
by counsel. 

Would counsel please state his name and office ad- 
dress for the record? 


Mr. Dorfman. Philip Dorfman, D-o-r-f-m-a-n, 820 
Lewis Tower Building, Philadelphia. 


Mr. Kunzig. Thank you, Mr. Dorfman. 
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Mr. Dorfman. All right, Mr. Kunzig. 


Mr. Kunzig. Would you give us your address, 
please? 


Mrs. Watson. 2335 North College Avenue, Phila- 
delphia. 


Mr. Kunzig. Will you give us a brief resume of 
your schooling, your education? 


Mrs. Watson. I finished the William Penn High 
School in Philadelphia in 1927. I completed my normal 
school education at the Philadelphia Normal School 
in 1929. 

I have since carried on my college activity at the 
University of Pennsylvania. I suppose I would be 
listed as a low senior at this time. 


Mr. Kunzig. And your employment record, Mrs. 
Watson? 


Mrs. Watson. I was a substitute teacher in Phila- 
delphia from September 1929 to January, 1931. 

I was appointed as an elementarv teacher in the 
Martha Washington Public School, February 1, 1931. 
I have been there ever since, 23 years. 


Mr. Kunzig. Now, Mrs. Watson, I believe it is known 
to you that Mrs. Dorothy Funn, I believe at one time 
a friend of your and a member of your race, testified 
publicly before this committee in Philadelphia just a 
few months ago to the effect that she had known you 
as a member of the Communist Party, so I ask: Have 
you ever been a member of the Communist Party? 


Mrs. Watson. Mr. Kunzig, I answered your first 
questions to be completely identified before this com- 
mittee. I will not answer any other question I am 
asked about membership in organizations, associations, 
societies, people I have met with, or anything else. 


Mr. Scherer. Just a minute. If you are not going to 
answer the questions, your counsel will instruct you 
how to take advantage of the Fifth Amendment. 


Mr. Dorfman. Mr. Scherer, I think yoa are pre- 
suming that this witness intends to invoke the fifth 
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amendment, and I am going to suggest the witness 
answer the questions individually as she is asked. 


Mr. Scherer. That is what I want her to do, answer 
them individually. 


Mr. Kunzig. You have been asked whether you have 
ever been a member of the Communist Party. Would 
you please answer that question? 


Mrs. Watson. I said that I would not answer the 
question and that it is in violation of my constitutional 
rights for you to bring me here and attempt to compel 
me to answer questions about my associations, mem- 
berships, conferences, or speeches. 


Mr. Kunzig. Is that the end of your answer? 
Mr. Scherer. That is enough, now. 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mrs. Watson. Yes, it is the end of my answer. 
Mr. Scherer. In view of your answer, witness, I am 


going to direct you to answer the question Mr. Kunzig 
asked you. 


Mr. Kunzig. Which is, Have you ever been a member 
of the Communist Party? 


Mrs. Watson. I refuse to answer on the basis of my 
first statement. 


Mr. Kunzig. Did you ever attend a Communist 
school or a school for instruction of Communist teach- 
ers in New York State? 


Mrs. Watson. Mr. Kunzig, I have intimated that I 
am not going to answer your questions— 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mr. Scherer. Just answer the question, Miss. 
Mrs. Watson. I will not answer. 
Mr. Scherer. All right. 
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Ask her another question. I am going to direct you 
to answer the question, but— 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mrs. Watson. I refuse to answer. 
Mr. Scherer. All right. 
Mr. Kunzig. Did you ever attend any Communist— 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mrs. Watson. Excuse me. 
Mr. Kunzig. Go right ahead. 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mr. Kunzig. Are you ready? 
Mr. Dorfman. Yes. 


Mr. Kunzig. Have you ever attended any Com- 


munist instruction school at any place? 


Mrs. Watson. Mr. Kunzig, I refuse to answer, spe- 
cifically on the basis of my rights as guaranteed by 
the first amendment to the Constitution. 


Mr. Scherer. I will direct you to answer the question. 


Mrs. Watson. I refuse to answer, on the basis of the 
first amendment. 
Mr. Scherer. All right. 


Mr. Kunzig. Let the record show that in voice and 
tone the witness has emphasized the use of the words 
‘first amendment.’ 


Mr. Dorfman. Mr. Kunzig, let the record show that 
regardless of voice— 


Mr. Kunzig. That is— 
Mr. Dorfman. Pardon. 


Mrs. Watson. Thank you, Mr. Kunzig. I do mean 
to emphasize the ‘first’. 
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Mr. Kunzig. I want the record to be perfectly clear 
on that point. 

(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mr. Kunzig. Now, Mrs. Watson, were you active in 
work with the National Negro Congress, a Communist- 
cited organization, Communist-front organization? 


Mrs. Watson. Mr. Kunzig, I refuse to answer on 
the basis of the first amendment exclusively. 


Mr. Scherer. I will direct the witness to answer the 
question. 


(At this point Representative Francis E. Walter 
entered the hearing room.) 


Mrs. Watson. I will refuse to answer on the basis 
of the first amendment. 


Mr. Scherer. All right. 
Mr. Kunzig. Mr. Chairman, it is obvious this witness 


is not going to cooperate. I have no further questions 
to ask at this time. 


Mr. Scherer. Of course. I think it is fair to tell the 
witness—evidently, she already has been told by her 
counsel—that the manner in which you answered the 
questions this morning clearly indicates that you are 
in contempt of the Congress. 


Mrs. Watson. Why do you say that? 


Mr. Scherer. I think you understand. I think your 
attorney can explain. 


Mrs. Watson. Well, shall I let him explain to me 
now? 


Mr. Scherer. Yes. 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mr. Scherer. Do you have any further questions? 


Mr. Dorfman. Well, she has to answer Mr. Scherer’s 
direction, or the last question, I believe. 
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Mrs. Watson. I have been advised by my counsel 
of the risks and the dangers that I run by taking this 
position. I still take the risks and the dangers because 
this position is very sacred to me. 


Mr. Scherer. All right. 


Mrs. Watson. A violation of my rights are sacred. 
I hold them as sacred as anything else, and I would 
not permit this committee to compel me to violate them. 


Mr. Scherer. Let me ask you a question. Did you 
take the loyalty oath? 


Mrs. Watson. I will not answer that question. 
Mr. Scherer. Well, I direct you to answer— 


Mrs. Watson. It seems to me taking the loyalty 
oath is a matter between— 


Mr. Scherer. Just a minute, now. You have made 
your speech. 
Mrs. Watson. I haven’t made a speech, sir. 


Mr. Scherer. I direct you to answer that question. 


(At this point Mrs. Watson conferred with Mr. 
Dorfman.) 


Mrs, Watson. It is a matter of public record that I 
took the loyalty oath. 


Mr. Scherer. All right. Now, at the time you took 
the loyalty oath, were you a member of the Communist 
Party? 


Mrs. Watson. I refuse to answer the question on the 
basis of the first amendment. 


Mr. Scherer. I direct you to answer the question. 
Mrs. Watson. I refuse to answer. 

Mr. Scherer. Mr. Walter, do you have any questions? 
Mr. Walter. No questions. 

Mr. Scherer. The witness is excused.” 
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At the opening of the session on that day the Committee 
did not state either the purpose of the hearing or the subject 
matter of the inquiry. The official transcript recites only 
that the Committee met ‘‘pursuant to adjournment’’ (G. 
Ex. 9, p. 3973). The Committee had met the previous 
day, at which time the chairman had noted that the hear- 
ing was a continuation of hearings which had been con- 
ducted in Philadelphia on November 16, 17 and 18, 1953 
(Def. Ex. 2, p. 3901; R. 116).2 At the opening of these 
hearings on November 16, 1953 the chairman had stated 
the purpose of the hearings as follows: 


“‘Hearings relating to Communist activities in the 
Philadelphia area were instituted by the House Com- 
mittee on Un-American Activities in October 1952. 
At that time the hearings dealt largely with the Com- 
munist efforts and their success in infiltrating into the 
vital defense industries in the Philadelphia area. The 
hearings which are commencing today are a resumption 
of those hearings and are based on investigations 
which have been conducted by the staff of the House 
Committee on Un-American Activities over the past 
year. 


‘‘There has been some question raised particularly 
by the critics of the committee as to what right we 
have in holding hearings in the Philadelphia area and 
elsewhere. I should like to make it absolutely clear 
at this time that the committee is operating not solely 
on a right but more specifically on a duty which has 
been assigned to it by the Congress of the United States 
to ascertain the scope and success of subversive activi- 
ties and propaganda both of foreign and domestic 
origin. 

““The committee is, therefore, charged with the re- 
sponsibility of investigating subversion wherever it 
might be found relating to the United States of 
America. 


‘<During the course of the hearings which will follow, 
the committee intends to call a number of witnesses 


1 The notation ‘R’ is employed when reference is made to those portions 
of the record on appeal that have not been reproduced in the appendix hereto. 
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who have, through the course of the committee’s in- 
vestigation, been idertified as either present or past 
participants in a subversive organization, the Com- 
munist Party. It is the hope of the committee in 
calling these witnesses that they will add to the infor- 
mation already possessed by the committee of the oper- 
ation of and intent of the Communist Party as relates 
to the Philadelphia area.”? (Def. Exh. No. 1, p. 2885- 
2886). 


The record shows only that appellant was present at 
the session of the Committee at which she actually testified 
and which was held on February 17, 1954. It does not 
appear that she was present either on February 16, 1954 
or at the Philadelphia sessions held in November, 1953. 


Appellant’s motion to dismiss the indictment on the 
ground that it was insnfficient to state an offense (App. 
4) was denied (App. 4). The case was tried before 
Judge Schweinhaut without a jury. The trial court found 


the appellant guilty on all five counts (App. 5), and 
sentenced her to three months imprisonment and $1,000 
fine. The prison sentence was suspended (App. 5). 


STATUTES INVOLVED 
Title 2 U. S. Code, sec. 192 reads as follows: 


“‘Every person who having been summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question per- 
tinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 or less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months.’ 


10 


Public Law 601, section 121, 79th Cong. 2d Sess. (60 Stat. 
828), and H. Res. 5, 83rd Cong. read in part as follows: 


“‘The Committee on Un-American Activities, as a 
whole or by subcommittee, is authorized to make from 
time to time investigations of (i) the extent, character, 
and objects of un-American propaganda activities in 
the United States, (ii) the diffusion within the United 
States of subversive and un-American propaganda that 
is instigated from foreign countries or of domestic 
origin and attacks the principle of the form of govern- 
ment as guaranteed by our Constitution, and (iii) all 
other questions in relation thereto that would aid 
Congress in any necessary remedial legislation.”’ 


STATEMENT OF POINTS 


The court below erred: 


1. In denying appellant’s motion for judgment of ac- 
quittal, and in entering a judgment of guilty. 


2. In denying the motion to dismiss the indictment. 


SUMMARY OF ARGUMENT 


In the present case, there is nothing in the hearings 
before the Committee which can give any indication as to 
the subject under inquiry at the time of appellant’s appear- 
ance before the Committee. Even under the narrow view 
of Watkins taken by the majority of this Court in Baren- 
blatt, it is clear that the resolution establishing the Com- 
mittee is by itself inadequate to furnish a proper or definite 
subject under inquiry. Accordingly, we have no material 
from which the subject under inquiry can be determined. 
The failure to establish the subject under inquiry required 
the entry of a judgment of acquittal. 


Under Watkins, it was essential in any event that the 
Committee clearly apprise the appellant of the nature of 
the inquiry. But appellant here was never told anything 
at all as to the subject under inquiry. 
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Moreover, the absence of any showing as to the subject 
under inquiry makes it impossible for this Court to make a 
judgment as to whether the invasion of appellant’s con- 
stitutional rights was justified. 


Other contentions of appellant concerning the invalidity 
of the resolution establishing the House Committee and 
the insufficiency of the indictment have been determined 
by this Court contrary to our contentions. Accordingly, 
they are not briefed herein. 


ARGUMENT 


I. THERE WAS NO SHOWING AS TO THE MATTER UNDER 
INQUIRY OR THE SUBJECT UNDER INVESTIGATION 

A conviction for contempt of a Congressional committee 

may be sustained only if the questions asked or documents 

subpoenaed are pertinent to the subject under inquiry by 

the committee conducting the investigation. United States 

v. Rumely, 345 U. S. 41; Sinclair v. United States, 279 U. S. 


263; McGrain v. Daugherty, 273 U. S. 135. There is no 
presumption of pertinency ; pertinency must be pleaded and 
proved by the prosecution. Sinclair v. United States, supra 
at 296-297; United States v. Rumely, supra; Bowers v. 
United States, 92 App. D. C. 79; 202 F. 2d 447. 


Even under the narrow view of Watkins v. United States, 
354 U. S. 178, taken by the majority of this Court in 
Barenbdlatt v. United States, No. 13,327, decided January 
16, 1958, it is clear that the resolution establishing the 
House Committee on Un-American Activities is by itself 
inadequate to furnish a proper or definite subject under 
inquiry. The Court in Barenblatt, found it necessary to 
tarn to the statements made by the chairman and Ccm- 
_ mittee members in order to ascertain the subject there under 
inquiry (see slip opinion, pp. 8-9, 12-14). However, in the 
present case there is no material which can serve to fill 
up the gap left by the language of the resolution. At the 
time of the witness’ appearance before the Committee on 
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February 17, nothing was said, either at the opening of 
the hearing or while the appellant was on the stand, to 
give any indication of the subject under inquiry. The 
chairman of the Committee said nothing on the subject. 
The hearing was apparently a continuation of the hearing 
held on the previous day. On that day, all that had 
occurred was a reference back to hearings which had been 
held in Philadelphia in November of 1953 (R. 116). There, 
a statement was made as to the nature of the inquiry but 
the statement was in terms as broad as the resolution 
itself. (See supra p. 89). Thus, that statement of pur- 
pose was subject to the same infirmity as the broad lan- 
guage of the resolution (See Watkins at 209-210; Baren- 
blatt at p. 7). As a result, we have nothing in the present 
case which can serve as any indication of the nature of 
the inquiry before the Committee at the time of appellant’s 
appearance. 


At the trial, government counsel introduced into evidence 
government’s exhibit No. 7, which was a transcript of 
hearings held by the committee on February 25, 26 and 27, 
1953. At this hearing, the chairman of the Committee 
made an elaborate statement with regard to the purpose of 
the Committee in investigating in the field of education. 
(G. Ex. 7, pp. 1-3; R. 51-56.) However, no connection was 
ever established between these hearings and the hearing 
of February 17, 1954 at which appellant appeared. The 
hearings in Exhibit 7 are entitled ‘Communist Methods of 
Infiltration (Education).”? The hearing at which appel- 
lant appeared was conducted a year later and is entitled 
“Investigation of Communist Activities in the Philadel- 
phia Area, Part 4.”” As indicated above, reference was 
made in these hearings to previous hearings held in Phila- 
delphia in November 1953. It nowhere appears that there 
was any connection between the hearing at which appel- 
lant appeared and the hearings reported in Govt. Exh. 7. 


Accordingly, the government failed to sustain its burden 
of proving the subject under inquiry, and a judgment of 
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acquittal should have been entered below. Bowers v. 
Umited States, supra. 


IL IN ANY EVENT THE APPELLANT WAS NOT APPRISED OF 
THE SUBJECT UNDER INQUIRY 

Under the doctrine of the Watkins case, it was incumbent 
upon the Committee to apprise the appellant of the nature 
of the inquiry. This requirement was not met. Appellant 
appeared only at the hearing on February 17, 1954. On 
that occasion no statement of any kind was made as to 
the purpose of the hearing. Thus appellant was not even 
given the inadequate and insufficient statement as to the 
purpose of the inquiry which was made by the Committee 
in Philadelphia in November, 1953. The situation accord- 
ingly, is completely different from Barenbdlatt where this 
Court held that the requirements of the Watkins case were 
met because the appellant there had been informed, while 
he was on the witness stand, as to the subject under inquiry. 


IIL THERE WAS NO SHOWING OF JUSTIFICATION FOR THE 
INVASION OF THE APPELLANT'S FIRST AMENDMENT 
RIGHTS 


Under Watkins, it is the responsibility of the reviewing 
court in a prosecution for contempt to make an independent 
judgment as to whether or not an invasion of a witness’ 
First Amendment rights is justified by an overriding legis- 
lative purpose. The rule was stated as follows by this 
Court in Sacher v. United States, No. 13,302, decided Janu- 
ary 31, 1958, slip op., p. 4: 


“It is plain that the courts must find the presence 
of a valid purpose related to lawmaking to justify 
‘compelled disclosure.’ ’’ 


Watkins establishes that the questions put to the appellant 
here did infringe upon her First Amendment rights. The 
record of the proceedings before the Committee, however, 
since they contain no showing of the subject under inquiry, 
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cannot in any way support a judgment that this infringe- 
ment was justified by an overriding legislative need. 

Since the Court has no information as to the subject 
under inquiry it is impossible for it to find that the ques- 
tions put to the witness were needed for illumination of 
that subject. Accordingly, as the record stands, we have 
on the one hand, an admitted infringement of First Amend- 
ment rights and on the other nothing to weigh in the 
balance. 


IV. THE RESOLUTION ESTABLISHING THE COMMITTEE IS 
UNCONSTITUTIONAL ON ITS FACE AND AS APPLIED 


In our view, Chief Judge Edgerton, dissenting in Baren- 
blatt, properly interpreted Watkins as holding ‘‘that the 
Committee on Un-American Activities had no authority 
to compel testimony because it had no definite assignment 
from Congress.”’ (Slip opinion, p. 15)? However, since 
the majority of this Court in Barenblatt decided this ques- 
tion contrary to our view, while saving the point, we do 


not brief it herein. 


V. THE INDICTMENT WAS INSUFFICIENT 


We contend also that the indictment was insufficient 
because of its failure to allege that the appellant’s refusals 
to answer questions were willful or deliberate or intentional. 
This question also has been decided by this Court contrary 
to our contention. United States v. Deutch, 98 App. D. C. 
356, 235 F. 2d 853. The issue, however, has never been 
passed upon by the Supreme Court. Accordingly, while 
saving this point, we do not brief it herein. 

2Compare the similar statement made by the majority of this Court in 
Sacher v. United States, supra at pp. 4-5. ‘‘In a prosecution for contempt 
of Congress under 2 U.S.C. sec. 192, . . . the resolution of the parent body 
must show that there was a valid legislative purpose for the inquiry. Unless 
this is shown, the courts cannot determine whether the inquiry was pursuant 
to a valid legislative purpose and whether the inquiry was within the authority 
delegated by the parent body.”’ 
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CONCLUSION 


The judgment below should be reversed with directions 
to enter a judgment of acquittal. 


Davo Rem 
711 Fourteenth Street, N. W. 
Washington, D. C. 


Leonazp B. Boupin 
25 Broad Street 
New York, New York 


Pamr Dorrman 
Tower Building 
Philadelphia, Pennsylvania 


Attorneys for Appellant. 
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PLEADINGS AND OTHER PAPERS 
Filed in Open Court Nov. 22, 1954 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


(Grand Jury Impaneled on September 30, 
1954, and Sworn in on October 5, 1954) 


Criminal No. 1151-’54 


Grand Jary Original 
(2 U.S.C. 192) 


Unstrep States or AMERICA 


v. 


Gotprs EB. Warsox 


The Grand Jury charges: 
Introduction 


On February 17, 1954, in the District of Columbia, a sab- 
committee of the Committee on Un-American Activities of 
the House of Representatives was conducting hearings, 
pursuant to Public Law 601, Section 121, 79th Congress, 2d 
Session, (60 Stat. 828), and to H. Res. 5, 83d Congress. 


Defendant, Goldie E. Watson, appeared as a witness 
before that subcommittee, at the place and on the date 
above stated, and was asked questions which were perti- 
nent to the question then under inquiry. Then and there 
the defendant unlawfully refused to answer those perti- 
nent questions. The allegations of this introduction are 
adopted and incorporated into the counts of this indict- 
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ment which follow, each of which counts will in addition 
merely describe the question which was asked of the de- 
fendant and which she refused to answer. 


Count OnE 
Have you ever been a member of the Communist Party? 


Count Two 


Did you ever attend a Communist school or a school for 
instruction of Communist teachers in New York state? 


Count THrer 


Have you ever attended any Communist instruction 
school at any place? 


233 Counr Four 


Now, Mrs. Watson, were you active in work with the 
National Negro Congress, a Communist-cited organization, 
Communist-front organization? 


Count Five 


Now, at the time you took the loyalty oath were you a 
member of the Communist Party? 


Leo A. Rover 
United States Attorney in and 
for the District of Columbia 


A Trvusz Bux: 
Wuson T. M. Reatz 
Foreman. 
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235 Filed Dec. 28, 1955 
Motion to Dismiss Indictment 


The defendant moves that the indictment be dismissed 
for the reason that it does not state facts sufficient to con- 
stitute an offense against the United States. 


Leowazp B. Boupry 
Leonard B. Boudin 


Pun Dorrman 
Philip Dorfman 
Davi Rem 
David Rein 
Attorneys for Defendant. 


236 Filed Jan. 6, 1956 
Order Denying Motion to Dismiss 
On this 6th day of January, 1956, came the Attorney of 


the United States, the defendant by his attorney, David 
Rein, Esquire; whereupon the motion of the defendant to 
dismiss the indictment, coming on to be heard, after argu- 
ment by counsel is by the Court denied. 


By direction of 
Henry A. Scowenrnavr 
Presiding Judge 
Criminal Court + Two 


243 Filed Nov. 29, 1956 
Judgment and Probation 
On this 29th day of November, 1956 came the attorney 
for the government and the defendant appeared in person 
and’ by counsel, David Rein, Leonard B. Boudin and 
Philip Dorfman, Attorneys-at-law 
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Tr Is Apsupcep that the defendant has been convicted 
upon her plea of? not guility and a finding of guilty of the 
offense of 


Violation of Section 192, Title 2, United States Code 
as charged* and the court having asked the defendant 
whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 


Ir Is Apsupezp that the defendant is guilty as charged 
and convicted. 


Ir Is Apsupcep that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of* 


Three (3) months and to pay a fine of One Thousand 
($1,000.00) Dollars 


Ir Is Apsuncep that’ the execution of the said sentence 
be, and the same is hereby suspended, insofar as the term 


of imprisonment is concerned only, and that the defendant 
be, and she is hereby placed on probation for a period of 
One (1) year in charge of the Probation Officer of the 
Court. 


Henry A. Schweinhaut 
United States District Judge. 


EXCERPTS FROM TESTIMONY AND 
PROCEEDINGS 


Testimony of Goldie E. Watson 
Accompanied by her Counsel, Philip Dorfman 
Mr. Kunzig. Would you state your name, please? 
Mrs. Watson. Mrs. Goldie E. Watson. 
Mr. Scherer. Pardon me, Mr. Kunzig. Will you let the 
press take their pictures first. 
All right, Mr. Kunzig. 
Mrs. Watson. Mrs. Goldie E. Watson. 
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Mr. Kunzig. Mrs. Watson, I see you are accompanied 
by counsel. 

Would counsel please state his name and office address 

for the record? 
104 Mr. Dorfman. Philip Dorfman, D-o-r-f-m-a-n, 820 
Lewis Tower Building, Philadelphia. 

Mr. Kunzig. Thank you, Mr. Dorfman. 

Mr. Dorfman. All right, Mr. Kunzig. 

Mr. Kunzig. Would you give us your address, please? 

Mrs. Watson. 2335 North College Avenue, Philadelphia. 

Mr. Kunzig. Will you give us a brief resume of your 
schooling, your education? 

Mrs. Watson. I finished the William Penn High School 
in Philadelphia in 1927. I completed my normal school 
education at the Philadelphia Normal School in 1929. 

I have since carried on my college activity at the Uni- 
versity of Pennsylvania. I suppose I would be listed as a 
low senior at this time. 

Mr. Kunzig. And your employment record, Mrs. Wat- 
son? 

Mrs. Watson. I was a substitute teacher in Philadelphia 
from September 1929 to January, 1931. 

I was appointed as an elementary teacher in the Martha 
Washington Public School, February 1, 1931. I have been 

there ever since, 23 years. 
105 Mr. Kunzig. Now, Mrs. Watson, I believe it is 

known to you that Mrs. Dorothy Fann, I believe at 
one time a friend of yours and a member of your race, 
testified publicly before this committee in Philadelphia 
just a few months ago to the effect that she had known you 
as a member of the Communist Party, so I ask: Have you 
even been a member of the Communist Party? 

Mrs. Watson: Mr. Kunzig, I ask your first “‘question”’— 
that doesn’t seem to make sense right there. 

Mr. Dorfman. ‘‘Answered”’ instead of “‘asked.’? 

The Court: ‘‘Answered’’ instead of ‘asked.”? 

The Witness: Yes. ‘‘Mr. Kunzig, I answer your first 
questions to be completely identified before this committee. 
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J will not answer any other question I am asked about mem- 
bership in organizations, associations, societies, people I 
have met with, or anything else. 

Mr. Scherer. Just a minute. If you are not going to 
answer the questions, your counsel will instruct you how 
to take advantage of the Fifth Amendment. 

Mr. Dorfman. Mr. Scherer, I think you are presuming 
that this witness intends to invoke the Fifth Amendment, 
and I am going to suggest the witness answer the ques- 
tions individually as she is asked. 

Mr. Scherer. That is what I want her to do, an- 
106 swer them individually. 

Mr. Kunzig. You have been asked whether you 
have ever been a member of the Communist Party. Would 
you please answer that question? 

Mrs. Watson: I said that I would not answer the ques- 
tion, and that it is in violation of my constitutional rights 
for you to bring me here and attempt to compel me to 
answer questions about my associations, memberships, con- 
ferences, or speeches. 

Mr. Kunzig. Is that the end of your answer? 

Mr. Scherer. That is enough, now. 


(At this point Mrs. Watson conferred with Mr. Dorf- 


man.) 


Mrs. Watson. Yes, it is the end of my answer. 

Mr. Scherer. In view of your answer, witness, I am go- 
ing to direct you to answer the question Mr. Kunzig asked 
you. 

Mr. Kunzig. Which is: Have you ever been a member 
of the Communist Party? 

Mrs. Watson. I refuse to answer on the basis of my first 
statement. 

Mr. Kunzig. Did you ever attend a Communist school 
or a school for instruction of Communist teachers in New 

York State??? 
107 Q. Let me interrupt you there. 
Mr. Hitz. That is Count 2, your Honor. 
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The Witness. ‘‘Mrs. Watson. Mr. Kunzig, I have inti- 
mated that I am not going to answer your questions— 

(At this point Mrs. Watson conferred with Mr. Dorf- 
man.) 

Mr. Scherer. Just answer the question, Miss. 

Mrs. Watson: I will not answer. 

Mr. Scherer. All right. 

Ask her another question. 

I am going to direct you to answer the question, but— 

(At this point Mrs. Watson conferred with Mr. Dorf- 
man.) 

Mrs. Watson. I refuse to answer. 

Mr. Scherer. All right. 

Mr. Kunzig. Did you ever attend any Communist— 


(At this point Mrs. Watson conferred with Mr. Dorfman.) 


Mrs. Watson. Excuse me. 
Mr. Kunzig. Go right ahead. 
(At this point Mrs. Watson conferred with Mr. Dorf- 


man.) 

Mr. Kunzig. Are you ready? 
109 Mr. Dorfman: Yes. 

Mr. Kunzig. Have you ever attended any Com- 
munist instruction school at any place?’’ 

Mr. Hitz. That is count 3, your Honor. 

The Witness. ‘‘Mrs. Watson. Mr. Kunzig, I refuse to 
answer specifically on the basis of my rights as guaranteed 
by the First Amendment to the Constitution. 

Mr. Scherer. I will direct you to answer the question. 

Mrs. Watson. I refuse to answer, on the basis of the 
First Amendment. 

Mr. Scherer. All right. 

Mr. Kunzig. Let the record show that in voice and tone 
the witness has emphasized the use of the words ‘First 
Amendment.’ 

Mr. Dorfman. Mr. Kunzig, let the record show that 
regardless of voice— 


Mr. Dorfman: Pardon. 

Mrs. Watson. Thank you, Mr. Kanzig. I do mean to 
emphasize the ‘first.? 

Mr. Kunzig. I want the record to be perfectly clear on 

that point. 
110 At this point Mrs. Watson conferred with Mr. 
Dorfman.) 

Mr. Kunzig. Now, Mrs. Watson, were you active in work 
with the National Negro Congress, a communist-cited or- 
ganization, Commnunist-front organization? 

Mrs. Watson: Mr. Kunzig, I refuse to answer on the 
basis of the first amendment exclusively.’? 

Mr. Hitz. That is Count 4, your Honor. 

The Witness. ‘Mr. Scherer. I will direct the witness to 
answer the question. 


(At this point Representative Francis E. Walter re- 
tarned to the hearing room.) 


Mrs. Watson. I will refuse to answer on the basis of 
the first amendment. 

Mr. Scherer. All right. 

Mr. Kunzig. Mr. Chairman, it is obvious this witness is 
not going to cooperate. I have no farther questions to 
ask at this time. : 

Mr. Scherer. Of course. I think it is fair to tell the wit- 
ness—evidently, she already has been told by her counsel— 
that the manner in which you answered the questions this 
morning clearly indicates that you are in contempt of the 

Congress. 
111 Mrs. Watson. Why do you say that? 
Mr. Scherer. I think you understand. I think 
your attorney can explain. 
Mrs. Watson. Well, shall I let him explain to me now? 
Mr. Scherer. Yes. 


(At this point Mrs. Watson conferred with Mr. Dorf- 
man.) 
Mr. Scherer. Do you have any farther questions? 
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Mr. Dorfman. Well, she has to answer Mr. Scherer’s di- 
rection, or the last question, I believe. 

Mrs. Watson. I have been advised by my counsel of the 
risks and the dangers that I run by taking this position. 
I still take the risks and the dangers because this position 
is very sacred to me. 

Mr. Scherer. All right. 

Mrs. Watson. A violation of my rights are sacred. I hold 
them as sacred as anything else, and I would not permit 
this committee to compel me to violate them. 

Mr. Scherer. Let me ask you a question. Did you take 
the loyalty oath? 

Mrs. Watson. I will not answer that question. 
112 Mr. Scherer. Well, I direct you to answer— 

Mrs. Watson. It seems to me taking the loyalty 
oath is a matter between— 

Mr. Scherer. Just a minute, now. You have made your 
speech. 

Mrs. Watson. I haven’t made a speech, sir. 


Mr. Scherer. I direct you to answer that question. 


(At this point Mrs. Watson conferred with Mr. Dorf- 
man.) 


Mrs. Watson. It is a matter of public record that I took 
the loyalty oath. 

Mr. Scherer. All right. Now, at the time you took the 
loyalty oath, were youa member of the Communist Party??? 

Mr. Hitz. That is count five, your Honor. 

The Court: Yes. 

The Witness: ‘‘Mrs. Watson. I refuse to answer the 
question on the basis of the First Amendment. 

Mr. Scherer. I direct you to answer the question. 

Mrs. Watson. I refuse to answer. 

Mr. Scherer. Mr. Walter, do you have any questions? 


113 Mr. Walter. No questions. 
Mr. Scherer. The witness is excused.”? 
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Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13656 


Gotpre E. Watson, APPELLANT 
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Unrrep Starss or AMERICA, APPELLEE 


APPBAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTEICT OF COLUMBIA 


United States Court of Appeals 
For the 
District of Columbia Cirewit 
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No. 13656 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Where, in an investigation by the Committee on Un- 
‘American Activities of the House of Representatives into 
Communist activities in the field of education, appellant re- 
fused to answer certain questions of a subcommittee thereof on 
First Amendment and other grounds (yet at no time asserting 
lack of pertinency), but heard the initial explanation of the 
chairman and could additionally deduce from the questions 
propounded the subject matter under inquiry and the per- 
tinency of such questions thereto, the questions now presented, 
in the opinion of appellee, are as follows: 


1. Was the subject of inquiry by the Committee au- 
thorized and clearly indicated on the record of the 
Committee proceedings? 

2. Was appellant entitled to a further explanation as 
to pertinency in the light of the information conveyed 
to her by the chairman’s initial explanation and on the 
face of the questions, especially where, as here, no ob- 
jection on pertinency grounds was asserted? 

3. Does the record reflect ample justification for the 
Committee’s inquiry into Communist activities in the 
field of education and its attempt to obtain from ap- 
pellant a verification of the previous testimony of 
another witness, in the light of appellant’s objections 
on First Amendment and other grounds to some (but 
not all) of the questions asked? 

q@ 


2. Appellant’s refusals to answer pertinent questions... 
Statute involved_ 
Summary of argument 


Argument: 
I. The subject of inquiry by the committee was validly au- 


thorized and clearly indicated. 
I. The Watkins holding was fully complied with, although not 
applicable in the absence of an objection on pertinency 


III. Appellant’s first amendment rights were not violated. 
IV. Appellant’s remaining contentions are without merit__ 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13656 


Gotpr E. Watson, APPELLANT 
v. 
Untrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEE AND ANSWER TO 
MOTION FOR SUMMARY REVERSAL 


COUNTERSTATEMENT OF THE CASE 


Pursuant to statute, the United States House of Represent- 
atives adopted a resolution? directing certification to the 
United States Attorney for presentation to the grand jury the 
fact of appellant’s contumacy in refusing to answer questions 
pertinent to an inquiry before a subcommittee of the House 
Committee on Un-American Activities. An indictment in five 
counts was returned, charging that on February 17, 1954, in 
the District of Columbia, appellant refused to answer pertinent 


2 Rev. Stat. $104 (1875), as amended, 2 U. 8. C. § 194 (1952). 

* 7. Res. 536, 83d Congress (Gov. Ex. 4, R. 42-43), which also was incor- 
porated by reference in the Speaker’s certification. Gov. Ex. 5, R. 43-44. 
The latter exhibit also makes reference to the separately certified report of 
the Committee on Un-American activities recommending the resolution. H. 
Rep. 1581, 88d Cong., 2d Sess. (1954), Gov. Ex. 3, R. 42-48. 


(1) 
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questions * in violation of Section 192, Title 2, United States 
Code. Having waived her right to trial by jury, appellant was 
found guilty by the District Court on all five counts. Appel- 
lant was sentenced to serve three months and to pay a fine of 
one thousand dollars, the sentence being suspended only as 
to imprisonment and appellant being placed on probation for 
one year. : 

After the decision in Watkins v. United States, 354 U.S. 178 
(1957), and the per curiam order of this Court vacating its 
previous judgment in Singer v. United States, No. 13299, and 
reversing the judgment of conviction below, ‘ appellant filed a 
motion for summary reversal on the sole ground that such 
decision and order required reversal of appellant’s conviction 
in the instant case. Since the reasons set forth herein for the 
affirmance of the judgment of conviction are grounds for de- 
nial of the motion, this brief is additionally offered as ap- 
pellee’s opposition to summary reversal. 


1. The matter under inquiry 


The full Committee * of nine members sat, on February 25, 
1953, for the commencement of hearings entitled “Communist 


* Appellant refused to answer whether she had ever been a member of the 
Communist Party (Count 1); whether she ever attended a Communist 
school or a school for instruction of Communist Teachers in New York State 
(Count 2): whether she had ever attended any Communist instruction 
school at any place (Count 3); whether she was active in work with the 
National Negro Congress, a Communist-cited, Communist-front organization 
(Count 4); and whether at the time she took the loyalty oath she was a 
member of the Communist Party (Count 5). 

*—— U. S. App. D. C. ——, 247 F. 2d 535 (1957), reversing Singer v. 
Uuited States, 100 U. S. App. D. C. 260, 244 F. 2d $49 (1957), which had 
affirmed United States v. Singer, 139 F. Supp. 847 (D. C. D. C. 1986). 
No further consideration herein is given to the Singer case inasmuch as 
appellant has not relied on it in his brief and since this Court appears to 
have overruled its judgment therein. Barenblatt v. United States, No. 
13327, decided January 16, 1958, slip opinion, p. 15. 

“The jurisdiction of the Committee on Un-American Activities, a per- 
manent committee of the House of Representatives of long standing is 
set forth in Section 121 (q) (2) of the Legislative Reorganization Act of 
1946 (60 Stat. 828), which was adopted, together with other pertinent 
provisions of the Act, as rules of the 83d Congress. H. R. Res. 5, 88d 
Cong., Ist Sess. (1953) ; Gov. Ex. 6, R.44. The subcommittee before which 
appellant appeared was validly authorized. R. 99-102, 119. And see Gov. 
Ex. 3, supra, at p. 3. 
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Methods of Infiltration (Education)”, * the chairman making 
the same opening statement concerning the purpose of the in- 
quiry as this Court has previously reviewed in its recent de- 
cision in Barenblatt v. United States, No. 13327, decided Jan- 
uary 16, 1958 (Slip opinion, p. 8.)” Such opening statement, 
as hereinafter set out, is again commended to the attention of 
the Court (R. 51-56) : 

From time to time, the committee has investigated 
Communists and Communist activities within the en- 
tertainment, newspaper, and labor fields, and also within 
the professions and the Government. In no instance 
has the work of the committee taken on the character 
of an investigation of entertainment organizations, 
newspaper, labor unions, the professions, or the Gov- 
ernment, as such, and it is not now the purpose of this 
committee to investigate education or educational in- 
stitutions, as such. The committee will follow its long- 
established policy of investigating Communists and 
Communist activities wherever it has substantial evi- 
dence of its existence. 

When investigating Communists and Communist ac- 
tivities within certain labor unions, the committee was 
met with the charge by alarmists and partisans within 
that field that the committee was a group of Fascists 
and the enemy of labor, and that the real purpose of the 
investigation was to destroy labor unions. Similar and 
equally unfounded charges have been made with regard 
to this hearing. In pursuing its work within the field 
of labor, the committee carefully refrained from taking 
any part in any internal disputes within labor or any 
disputes between employers and employees and confined 
its activities to the ascertainment and identification of 

* Hearings Before the House Committee on Un-American Activities on 
Communist Methods of Infiltration (Education), 834 Cong., 1st Sess, (Part 
1), at p. 1 (1958). Gov. Ex. 7, R. 49. Pages 1-3 of the foregoing part 
one of the hearings contain the opening statement of the Chairman. See 
also R. 51-56. 

‘Since Barenblatt, as the Court is aware, testified in the course of the 


Committee’s investigation in this field, much of what was said in our 
briefs in the Barendiatt case is applicable here. 
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leaders in the labor unions who were members of the 
Communist Party and were using their influence to pro- 
mote the objectives of the Communist Party within the 
field of labor, and to the character, extent, and objects 
of their Communist Party activities. The work of the 
committee in this respect has met with such growing 
success that many labor unions are now actively en- 
gaged in eliminating from positions of influence union 
officials known to be members of the Communist Party 
and engaged in Communist activities. 

The purpose of the committee in investigating Com- 
munists and Communist activities within the field of 
education is no greater and no less than its purpose in 
investigating Communists and Communist activities 
within the field of labor or any other field. 

The committee is charged by the Congress with the 
responsibility of investigating the extent, character, and 
objects of un-American propaganda activities in the 
United States, the diffusion within the United States 
of subversive and un-American propaganda that is in- 
stigated from foreign countries or of a domestic origin 
and attacks the principle of the form of government as 
guaranteed by our Constitution and all other questions 
in relation thereto that would aid Congress in any neces- 
sary remedial legislation. 

It has been fully established in testimony before con- 
gressional committees and before the courts of our land 
that the Communist Party of the United States is part 
of an international conspiracy which is being used as a 
tool or weapon by a foreign power to promote its own 
foreign policy and which has for its object the overthrow 
of the. governments of all non-Communist countries, 
Te eae ek doate and violence, Hf necessary, 

This organization cannot live except by the promulga- 
tion and diffusion of subversive and un-American propa- 
ganda and in the view of this committee every person 
who remains a member of it is contributing to the ulti- 
mate accomplishment of its objectives. Communism 
and Communist activities cannot be investigated in a 
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vacuum. The investigation must, of necessity, relate 
to individuals, and, therefore, this morning the com- 
mittee is calling you as a person known by this com- 
mittee to have been at one time a member of the 
Communist Party. 

The question is sometimes asked whether it is neces- 
sary to call as witnesses those who are no longer mem- 
bers of the Communist Party. It is quite obvious for a 
number of reasons that the answer should be “Yes.” 
Such witnesses add immeasurably to the sum total of 
the knowledge of the character, extent, and objects of 
Communist activities. The testimony of former Com- 
munist Party members resulted virtually in immobiliz- 
ing the Communist Party in Hollywood.- These wit- 
nesses considered it their patriotic duty to answer under 
oath questions relating to their knowledge of Communist 
infiltration into the organizations of which they had been 
members, and to their knowledge of other Communist 
Party activities. Witnesses from the Screen Writers’ 
Guild, the directors’ guilds, labor unions, the legal pro- 
fession, the medical profession, and other groups have 
made a great contribution to the defense of their coun- 
try by disclosing to this committee facts within their 
knowledge. 

Former Communist Party membership, in the view 
of the committee, should not be held against an in- 
dividual whose testimony admitting former Communist 
Party membership has that character of trustworthiness 
which convinces one that he has completely and finally 
terminated his Communist Party membership and has 
been given in all good faith. It is of great aid in de- 
termining who remain in the Communist Party to as- 
certain who have left it. 

The committee was greatly concerned with the evi- 
dence developed in the Hollywood hearings with respect, 
to the type of “thought control” practiced by the Com- 
munist Party upon its members. Screen writers were 
told how and what they should write. The testimony 
of Budd Schulberg and Edward Dmytryk demonstrate 

458358—58——2 
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the point as clearly as laboratory experiment would 
prove a chemical reaction. The same influence was 
found to exist in the field of art and music. An objec- 
tive study of this testimony will lead to the inescapable 
conclusion that it is the Communist Party which is the 
enemy of academic freedom. 

The committee is equally concerned with the oppor- 
tunities that the Communist Party has to wield its in- 
fluence upon members of the teaching profession and 
students through Communists who are members of the 
teaching profession. Therefore, the objective of this 
investigation is to ascertain the character, extent, and 
objects of Communist Party activities when such activi- 
ties are carried on by members of the teaching profession 
who are subject to the directives and discipline of the 
Communist Party. [Italics supplied.] 

One of the many witnesses who testified before the Com- 
mittee during the course of such investigation was Mrs. 
Dorothy Funn, a member of the teaching profession whose ap- 
pearance preceded that of appellant In her sworn testimony 
before the subcommittee at Philadelphia, Pennsylvania, on 
November 17, 1953, Mrs. Fann identified herself as a teacher 
in the New York, New York, public school system from 1923 
up to the time of her appearance, except for a four-year pe- 
riod covering 1943 to 1947 when she was actively engaged in 
Communist Party work in connection with the National Negro 
Congress. (Appellee’s App. 1-2; R. 63-44.) Revealing her 
past membership in the Communist Party from May 1939 
until approximately June 1946, she testified as to the circum- 
stances respecting her recruitment into the Party by another 
member of the teaching profession who belonged to the Party 
at that time (Appellee’s App. 2-3; R. 64-66). After joining 
the Party, Mrs. Funn met every two weeks with other teachers 
who were Party members (Appellee’s App. 3; R. 66). 

The teacher members of the Party met in a group after 
school, at which time they received theoretical education in 

* Hearings Before The Un-American Activities Committee, I: 


of Communist Activities In the Philadelphia Area, (Part 2), House of 
Representatives, $3d Congress, Ist Sess., pp. 2945-50; Gov. Ex. 8 R. 56. 
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Marxism-Leninism and held discussions on specific issues 
printed in the “Daily Worker”. The “Daily Worker” was con- 
sidered as a guide for Communists all over the city and 
throughout the nation as to what their next steps would be in 
a particular situation. In addition, the group discussed cer- 
tain matters that would be coming up at meetings of the New 
York Teachers Union and the stand the group was to take at 
such meetings. Instructions as to the stand to be taken, how- 
ever, came from a Communist teacher who had gotten the 
line from the Party itself, on West 12th Street in New York 
City. Matters relating to the Teachers Union were guided by 
the Party; such Communist teacher (who was also a member 
of the Union) acted in a liaison capacity between his fellow 
Communist comrades in the Union and the Party. What the 
group of Communist teachers was to do at the Teacher’s Union 
meetings was conveyed to them through such Communist- 
teacher liaison. (Appellee’s App. 3-4; R. 67-68.) 

Mrs. Funn testified as to the dues and assessments which 
she and other Party members paid at Party meetings (Ap- 
pellee’s App. 4-5; R. 68-70). The teachers were a great source 
of revenue to the Party and they were usually the first ones 
contacted for the payment of large assessments (Appellee’s 
App. 4; R. 68). They were required on occasion to under- 
take considerable obligations, an assessment of $300 for a fund 
drive being an example specifically mentioned by the witness 
(Appellee’s App. 4-5; R. 69-70). 

An article used as a guide in the indoctrination of Communist 
teacher groups, according to Mrs. Funn, was one by Richard 
Frank, entitled “The School and The People’s Front”, as pub- 
lished in the issue of “The Communist,” dated May 1937 (Ap- 
pellee’s App. 5-6; R. 71-72). Salient portions of the article 
were read into the record of the Committee hearing by the 
witness (Appellee’s App. 6; R. 72-74). The article empha- 
sized, among other things, that teachers were “faced with a 
tremendous social responsibility” and “must take advantage of 
their positions, without exposing themselves, to give their stu- 
dents to the best of their ability working-class education” (Ap- 
pellee’s App. 6; R. 72-73). The article continues (Appellee’s 
App. 6; R. 73): 
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To enable the teacher in the party to do the latter, the 
party must take careful steps to see that all teacher 
comrades are given thorough education in the teachings 
of Marxism-Leninism. Only when teachers have really 
mastered Marxism-Leninism, will they be able to skill- 
fully inject it into their teachings at the least risk of 
exposure and at the same time to conduct the struggles 
around the schools.in a truly Bolshevik manner. 


As a further illustration of the Communist Party position on 
Communist teacher responsibilities, the witness read the fol- 
lowing additional excerpt from the article (Appellee’s App. 
6; R. 73-74): 
A people’s movement around the school can thus trans- 
form the latter into popular forums for progressive social 
action—ultimately into forums for the revolution. 


While a Party member, Mrs. Funn, together with 26 other 
schoolteachers from New York City and 3 “workingclass peo- 
ple,” attended a Communist school for teachers, located out- 
side of Kingston, New York, for a six-week period commencing 
on or about July 4, 1939 (Appellee’s App. 7; R. 70, 74). The 
tenets of the above article were carried out and the students 
were schooled in Marxism-Leninism (Appellee’s App. 7; R. 
74-75). The school was conducted by the Communist Party, 
according to Mrs. Funn, for the purpose of indoctrinating 
teachers “along the lines of Marxism-Leninism in order that 
they might be a great force in socialism for which they were 
working here in America” (Appellee’s App. 7; R. 70). Al- 
berto Moreau, the head of the school, did most of the teaching, 
but visiting professors gave the students other parts of the 
Party doctrine. At the end of the course, Mrs. Funn gradu- 
ated. (Appellee’s App. 7; R. 75.) 

According to Mrs. Funn, she and others who attended the 
school were taught to “inculcate and influence children, par- 
ents, community organizations within which they were work- 
ing” (Appellee’s App. 8; R. 76). As further stated by the 
witness (Appellee’s App. 8; R. 76): 


In other words, we were to do the job for the Communist 
Party in whatever way we possibly could and as well 
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respected citizens in the community, teachers, we would 
be in a better position to carry on their work than some 
others would. 


According to Mrs. Funn, her experience was entirely com- 
patible with the following of the original findings of the Sub- 
versive Activities Control Board, as read to the witness at the 
Committee hearing (Appellee’s App. 8; R. 76-77): 
Respondent has schools which had been conducted 
under varying degrees of secrecy. During periods of 
strict secrecy, including the periods of 1939-41 and 
1948-50, extraordinary precautions were taken to con- 
ceal the existence of these schools and the names of the 
trusted party members who were selected to attend 
them. 
Further. they— 
carried out instructions to observe stringent conceal- 
ment regulations in order to preserve their secrecy 
shrouding the existence of these schools. 
Mrs. Funn added that she and the others who attended the 
Party school “were completely isolated” and “not allowed to 
go out, even down the road.” On a single occasion, they were 
allowed to attend the movies in Kingston at night, but they 
had to remain in a group and return together to the farm 
(where the school was held) in a truck. The group was in- 
formed that this was done for security reasons. (Appellee’s 
App. 8; R. 77.) 

Toward the end of her testimony, Mrs. Funn was asked to 
disclose other teachers known to her as having been members 
of the Communist Party. She advised the committee that she 
knew a teacher from Philadelphia who had been a Party 
member, and that such person had come to New York City in 
1941 or 1942 and stayed at her house while attending a Party 
school similar to the one she had attended. This person was 
identified by the witness as Goldie Watson (the witness was 
apparently uncertain as to. the middle name, stating that it 
might be Irvin or Irving). (Appellee’s App. 8; R. 78-79.) 

Mrs. Funn gave further testimony as to her Party work on 
a fulltime basis between 1943 and 1947 (Appellant App. 9-10; 
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R. 79-91), the circumstances of her breaking with the Party 
(Appellee’s App. 12; R. 91-93), and what she learned from her 
Marxist-Leninist studies (Appellee’s App. 12-14; R. 94-95). 
She affirmed that a basic Communist tenet was that social revo- 
lution would never be accomplished except through force and 
violence and, indeed, by a bloody revolution such as was car- 
ried out in Russia (Appellee’s App. 13; R. 94-95). 

It was Mrs. Funn’s experience that when one is schooled 
along Communist Party lines for a certain length of time, there 
is (Appellee’s App. 13-14; R. 95-96) : 

* * * no way possible that you can divorce yourself 
from what has become your guiding philosophy. I 
cannot walk into the classroom and teach one thing and 
then walk outside and do something else. 

If I am a Communist following the Communist Party 
line and their teachings, it becomes a part of my life. 

By the terms of its enabling statute, the Committee is re- 
quired to report to the House the results of its investigations, 
together with such recommendations as it deems advisable. 
The Committee, in its annual report for 1953,° summed up for 
the House the progress of its investigation of Communist 
methods of infiltration in education and subsequent action 
taken on past recommendations. Set out in the Report are 
numerous examples of legislation enacted or proposed, among 
which are the following: (1) Subsequent to a Committee rec- 
ommendation in 1941 that all Federal financial support be 
withheld from any educational institution which permits mem- 
bers of its faculty to advocate communism, fascism, or naziism 
as a substitute for our form of government to the student body 
of these educational institutions, Congress enacted Section 228 
of the Veteran’s Readjustment Assistance Act of 1952,° which 
prohibits payment of an education and training allowance to 
veterans enrolled in institutions listed by the Attorney Gen- 
eral as totalitarian, Fascist, Communist, or subversive (Report, 
id., 144-145; R. 121-122); and (2) Following a Committee 


°H. R. Rep. No. 1192, 83d Cong., 2d Sess. (1954) (Annual Report of the 
Committee on Un-American Activities for the Year 1953) ; Gov. Ex. 11, R. 
120. 

* 66 Stat. 663, 667, 38 U.S.C. $933 (1952). 
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recommendation in 1951 for ways and means of stimulating 
defections from the Communist movement and of encourag- 
ing qualified informants, a bill™ was introduced in Congress 
for the authorization of the Attorney General to pay awards 
to any person for information leading to the arrest and con- 
viction of any Communist who has violated any of the in- 
ternal security laws of the United States (Report, id., 154; 
R. 122-123). 

And see R. 142-143, 164 respecting consideration by the 
Committee of possible legislation to require a Federal oath by 
school teachers in educational institutions that either receive or 
are contemplated to receive Federal aid. 


2. Appellant’s refusals to answer pertinent questions 


Subsequent to Mrs. Funn’s testimony, appellant, on Febru- 
ary 17, 1954, appeared before the Committee with counsel * 
at Washington, D.C. Appellant initially identified herself as 
Mrs. Goldie E. Watson, of Philadelphia, Pa. She disclosed her 
past education and professional training in Philadelphia and 
her employment in that city as a substitute teacher from Sep- 
tember, 1929 to January, 1931 and as an elementary teacher 
since February, 1931 (R. 103-104).. 

Appellant was then advised by Committee counsel (R. 105) : 


Now, Mrs. Watson, I believe it is known to you that 
Mrs. Dorothy Funn, I believe at one time a friend of 
yours and a member of your race, testified publicly 
before this committee in Philadelphia just a few months 
ago to the effect that she had known you as a member 
of the Communist Party, so I ask: Have you ever been 
amember of the Communist Party? 


Appellant, however, refused to “answer any other question I 
am asked about membership in organizations, associations, so- 


2H. R. 5331, 82d Cong., Ist Sess. (1952). 

™ Hearings Before the Committee on Un-American Activities, Investiga- 
tion of Communist Activities in the Philadelphia Area (Part 4), House of 
Representatives, 83d Cong., 1st Sess, pp. 3991-94; Gov. Ex. 9, B. 97. Ap- 
pellant’s testimony before the Committee, as contained therein, was read 
into the record at the trial (R. 103-113). Appellant’s testimony also has 
been set out in the appendix to her brief, at pp. 5-10. 
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cieties, people I have met with, or anything else” (R. 105). 
The chairman advised appellant that her counsel could in- ~ 
struct her as to how to use the Fifth Amendment. Following 
colloquy by her counsel, the committee counsel repeated the 
question as to Communist Party membership and requested 
that she answer. Appellant then responded (R. 106): 
I said that I would not answer the question, and that 
it is in violation of my constitutional rights for you to 
bring me here and attempt to compel me to answer 
questions about my associations, memberships, confer- 
ences, or speeches. 
In response to the Chairman’s direction to answer the question, 
appellant again refused on the basis of her “first statement” 
(R. 106). The question thus refused of answer forms the 
basis of count one of the indictment. 

Thereafter, appellant was questioned further with respect 
to the matters disclosed in Mrs. Funn’s prior testimony. Ap- 
pellant’s refusals to answer these questions form the basis for 
the remaining counts of the indictment. As respects each of 
these questions, appellant’s refusals to answer were followed 
by a direction of the chairman to answer and a final refusal of 
the witness to respond. In refusing to answer the question 
upon which count two is predicated, appellant assigned no 
reasons whatsoever for her refusal. With respect to the ques- 
tions forming the basis of counts three, four, and five, appel- 
lant’s refusals to answer were predicated solely on the First 
Amendment (R. 106-110, 111-112). 

No assertion of Fifth Amendment privilege was made at any 
time during the hearing. In view of the uncooperative atti- 
tude of the appellant, no further questions were asked and she 
was excused (R. 110, 113). Prior to leaving the witness chair, 
however, appellant acknowledged that she had been advised 
by her counsel of the “risks and dangers” of the position taken 
by her at the hearing (R. 111). 

Following the conclusion of the hearings, the committee 
issued its report for 1954 in which it summed up its investiga- 
tions and made various recommendations to the Congress 
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respecting the enactment of legislation and other matters.” 
With reference to the hearings held respecting the Philadel- 
phia area, the Report states in part:”* 

The House Committee on Un-American Activities 
commenced hearings in Philadelphia, Pennsylvania, No- 
vember 16 through November 18, 1953, dealing exclu- 
sively with individuals who are either currently or had 
been engaged as school teachers in Philadelphia. 


* - «+ * * * 


On February 16 and 17, 1954, a subcommittee of the 
Committee on Un-American Activities resumed hear- 
ings in Washington, D. C., receiving testimony from an 
additional group of individuals who are or were em- 
ployed as schoolteachers in the Philadelphia area. As 
in previous cases of witnesses called before the Commit- 
tee, these teachers had been identified through investi- 
gation as having been members of the Communist Party 
and possibly having continued their membership until 
the present time. 

During these hearings, 18 witnesses appeared before 
the Committee. The majority denied present Commu- 
nist Party membership but refused to answer any ques- 
tions regarding Communist activities prior to their sign- 
ing a loyalty oath as required by Pennsylvania State 
law in the early months of 1952. Others refused to 
affirm or deny present or past Communist Party mem- 
bership. The Committee desires to make the observa- 
tion that the total of 37 teachers from the Philadelphia 
area who appeared before the Committee is a very small 
fraction of the large group of teachers presently em- 
ployed in Philadelphia, Pennsylvania, and who are, 
without any doubt, loyal American citizens. 

= See H. R. Rep. No. 57, Sith Cong. Ist Sess, (1955) (Annual Report of 
the Committee on Un-American Activities for the Year 1954). The entire 
report was admitted into evidence without objection. Gov. Ex. 12, R. 138 


“Yd, Report, pp. 21-28, as read in the record of the trial proceedings 
(R. 138-139). 
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The Committee thereafter reported on appellant’s refusals to 
answer pertinent questions (R. 140) and the unanimous vote 
of both the Committee and, subsequently, the House of Repre- 
sentatives in citing appellant for contempt of Congress (R. 
141). 


STATUTE INVOLVED 


Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 
2U.S.C. § 192 (1952): 


Every person who having been summoned as a wit- 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution of 
the two Houses of Congress, wilfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months. 


SUMMARY OF ARGUMENT 
I 


As in Barenblatt v. United States, No. 13327, decided Janu- 
ary 16, 1958, the Committee’s inquiry into Communist activi- 
ties in the field of education is clearly reflected on the record 
of the Committee proceedings and was. validly authorized. 
Since a teacher works in a sensitive area in the classroom where 
the attitude of young minds towards our society is shaped, no 
greater peril and concern to the nation can be imagined than 
the threat of Communist propaganda and activities in the 
classroom. Clearly, an inquiry by the Committee-into.Com- 
munist activities in the field of education comes far closer to 
the “core” of the authorizing resolution than did the inquiry 
concerned in the Watkins case. 

Furthermore, the precise subject matter under inquiry was 
clearly revealed, apart from any reference to the resolution, 
by such “sources” or “indicia” as the remarks of the chairman 
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and the nature of the Proceedings themselves. The subject 
matter, in fact, appeared with “undisputable clarity’ from, not 
just one but several of such sources. ; 


II 


Since appellant failed to object to any of the questions on 
grounds of pertinency, she may not now complain that. the 
Committee failed to assume the burden of demonstrating the 
pertinency of the questions to the subject matter under in- 
quiry. Nonetheless, the holding of the Watkins case is amply 
met on the record of the instant case because the subject under 
inquiry and the pertinency of the questions thereto were made 
undisputebly clear to appellant, in spite of the absence of an 
objection on pertinency grounds. 


I 


The record clearly reflects ample justification and a legisla- 
tive need for the committee’s inquiry into Communist activi- 
ties in the field of education and the questions asked of 
appellant. Undisputably, the committee not only sought in- 
formation from appellant respecting such subject matter, but, 


particularly, verification of the testimony of a prior witness. 
In the circumstances, appellant’s First Amendment rights 
were not violated. 


IV 


Appellant’s remaining contentions respecting the resolution 
and the indictment are equally without merit and, as she con- 
cedes, have been decided adversely to her position in previous 
decisions of this Court. 


ARGUMENT 


I. The subject of inquiry by the committee was validly 
authorized and clearly indicated 


Appellant’s contention that there is “nothing in the hear- 
ings before the committee which can give any indication as to 
the subject under inquiry at the time of appellant’s appearance 
before. the committee”,* is refuted by the various references 


* Appellant’s brief, p. 10. 
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to the record found in our Counterstatement. Asin Barenblatt 
v. United States, No. 13327, decided January 16, 1958, the 
inquiry concerned Communist activities in the field of edu- 
cation. 

Appellant’s basic premise appears to be that the subject 
under inquiry must be ascertained by reference to the au- 
thorizing resolution, apart from whatever might be reflected 
by the remarks of the chairman or members of the committee, 
or by the nature of the proceedings themselves. Such a nar- 
row position has been rejected recently by both the Supreme 
Court and this Court. Watkins v. United States, 354 U. S. 
178 (1957) ; Barenblatt v. United States, supra. 

The Supreme Court, in the Watkins case, held that where 
a witness before the House Un-American Activities Commit- 
tee relies on an asserted lack of pertinency in refusing to 
answer a question, due process requires that pertinency be 
made clear to him unless the subject matter had previously 
emerged “with undisputable clarity” from such “sources” 
or “indica” as “the authorizing resolution, the remarks of the 
chairman or members of the committee, or * * * the nature 
of the proceedings themselves.” Id., at 214, 209. Whether 
considered separately or in the aggregate, these “several 
sources can outline the ‘question under inquiry’ in such a way 
that the rules against vagueness are satisfied.” Id., at 209. 
Contrary to appellant’s assertions, this Court in its recent de- 
cision in Barenblatt has not accorded the Watkins decision 
the narrow view claimed. Rather, it appears that appellant 
has erroneously interpreted Watkins by restricting from con- 
sideration the very “sources” or “indicia” relied upon by the 
Supreme Court in that case. 

As respects the scope of the enabling resolution concerned 
in the instant case, the Supreme Court in the Watkins case 
was dubious whether the pertinency of the “question under 
inquiry” there concerned, if sought to be derived solely from 
such resolution, would have sufficient clarity to insure “that a 
witness can understand the pertinency of the questions asked 
him.” I/d., at 209. But the Court, in a situation not unlike 
that here, found that that issue was not then before it “in the 
light of the Government’s position that the immediate subject 
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under inquiry * * * was only one aspect of the Committee’s 
authority.” Id., at 209. The Court, however, recognized 
that, whatever might be the case with respect to the limits 
of the enabling authorization, there was identifiable a “ 

viz., “the need by the Congress to be informed of efforts to 
overthrow the Government by force and violence so that ade- 
quate safeguards can be erected.” Id., at 204. 

The close proximity of the subject matter concerned here 
to “the core” discerned by the Supreme Court in the Watkins 
case is demonstrably clear, as seen, for example, from the “re- 
peated acquiescence by Congress in the Committee’s in- 
quiries.” IJd., at 217 (Frankfurter, J., concurring).’ The 
Committee’s inquiry into Communist activities in the field of 
education is a reasonable “aspect” or facet of the broader area 
of investigation committed by the House to the Committee. 

It is difficult to imagine a matter of greater peril and con- 
cern to the nation than the threat of Communist propaganda - 
and activities in the classroom. Certainly, an inquiry into 
Communist activities in the field of education comes far closer 
to the “core” of the authorizing resolution than did the inquiry 
concerned in the Watkins case. As was observed by the Su- 
preme Court in its decision in Adler v. Board of Education, 342 
U.S, 485, 493 (1952): 


A teacher works in a sensitive area in a schoolroom. 
There he shapes the attitude of young minds towards 
the society in which they live. 


Apart from the enabling resolution, the subject matter under 
inquiry by: the Committee is clearly revealed, as it was in the 
Barenblatt case, by such “sources” or “indicia” as the remarks 
of the chairman or members of the Committee and the nature 
of the proceedings themselves. As seen from our Counter- 
statement, the subject matter appeared with “undisputable 
clarity” from not just one but several sources. 

First of all, the subject matter under inquiry and the pur- 
pose of the hearings was explicitly disclosed, as set out in our 
Counterstatement, in the opening remarks of chairman of the 
committee on February 25, 1953. We submit that those re- 
marks, even when considered separately, leaves no doubt what- 
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soever as to the nature of the inquiry, this alone satisfying one - 
of the indicia set out in Watkins. The chairman’s statement 
is in no way open to the objections which the Supreme Court 
found in the chairman’s statement in Watkins, that it “did no - 
more than paraphrase the authorizing resolution and give a 
very general sketch of the past efforts of the Committee” 
(Watkins, supra, at pp. 209-210). 

Next, the nature of the proceedings themselves additionally 
reflects that the subject matter under inquiry, when appellant 
appeared before the Committee, was Communist activities in 
the field of education. As seen, such subject had been an- 
nounced by the chairman at a meeting of the full Committee 
prior to the respective appearances of Mrs. Funn at Philadel- 
phia on November 17, 1953 and appellant at Washington, D.C., 
on February 17, 1954. 

As recognized by appellant (brief, p. 12), both the Philadel- 
phia and Washington hearings were related (R. 116). While 
the transcripts of the respective hearings at which the two wit- 
nesses appeared were published under the editorial heading of 
“Investigation of Communist Activities In the Philadelphia 
Ares,” the testimony of the witnesses pertained to their employ- 
ment as school teachers and their knowledge of Communist 
Party activities in the field of education. Both Mrs. Funn 
and appellant were queried, as were other witnesses, as to such 
matters relative to the Philadelphia area. 

In the circumstances, the particular headings on the pub- 
lished transcripts were obviously a matter of editorial conven- 
ience to the Committee in preserving in useful form the mass 
of testimony received from numerous witnesses. - The fact that. 
testimony may later be editorially described for Committee use 
according to geographical area has no bearing on the particular 
aspects or facets of Communist activities inquired into by the 
Committee within such area. 

_ Likewise, the admittedly broad statement. of the chairman 
at the hearings which commenced in Philadelphia on Novem- 
ber 16, 1953, the day prior to the one on which Mrs. Funn 
testified, is not dispositive of the issue raised as to the subject 
matter under inquiry. Even if such statement be regarded, as 
claimed by appellant, “in terms as broad as the resolution it- 
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self” and “subject to‘the same infrmity-as the broad language 
of the resolution” (brief, p. 12), then the statement was clearly 
broad enough to encompass the previously announced inquiry 
by the Committee’into that aspect or facet of its investigation 
pertaining to Communist activities in the field of education. 

Appellant significantly ignores not only Mrs. Funn’s testi- 
mony but the testimony of the numerous other school teachers 
who appeared at the hearings held in Philadelphia and Wash- 
ington.’ Their testimony, which was adduced by the Commit- 
tee in public session, both before and after appellant’s appear- 
ance, pertained to their Communist Party membership and 
activities relevant to the education field.** “Looking at the 
entire hearings” and particularly the precise questions refused 
of answer (Watkins, supra, at p. 213), we do not find the extra- 
néous names noted by the Supreme Court in Watkins, which 
the Court felt indicated .a subject under inquiry other than 
the one there concerned. 

Finally, the record of the hearing at which appellant ap- 
peared further reflects the subject matter then under inquiry. 
Appellant was initially advised by the chairman (prior to her 
being asked the question upon which count one is predicated) 
with respect to the previous public testimony of Mrs. Dorothy: 
Funn concerning appellant’s Communist Party membership 
(R. 103-104). Furthermore, questions were asked of appellant 
concerning her educational background and employment as 2 
school teacher in Philadelphia. Additionally, appellant was 
asked questions pertaining to her knowledge of Communist 
Party activities. These questions, we submit, were sufficient 
on their face to indicate the nature of the Committee’s inquiry. 

Appellant, with competent counsel at her elbow, clearly did 
not object to any of the questions on grounds of pertinency or 
indicate an unawareness of the subject matter under inquiry- 
Such objections as she did make (none was made to the ques-: 
tion forming basis of count two) were premised on a mistaken 
view of a lack of Committee power to inquire into “member- 


*In some instances, the questions asked of the witnesses were similar 
in pattern to those asked of appellant. But, as noted in our Counterstate- 
ment, many of those witnesses refused to respond to certain questions, thus 
depriving the Committee of ‘pertinent testimony. : 
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ship in organizations, associations,” and other matters for any 
purpose whatsoever. ; 

In the light of the foregoing, it is abundantly clear that “the 
subject matter has been made to appear with undisputable 
clarity” from not just one but several of the sources or indicia 
available in this case. And, furthermore, “the actual scope of 
the inquiry that the Committee was authorized to conduct and 
the relevance of the questions to that inquiry” was “luminous 
at the time when asked and not left, at best, in cloudiness” 
(Watkins v. United States, supra, at 214-215, 217). 


IL. The Watkins holding was fully complied with, although 
not applicable in the absence of an objection on pertinency 
grounds 


Since appellant undisputably failed to object on grounds of 
pertinency, she may not now complain that the Committee 
failed to assume the burden of stating the subject under inquiry 
and the manner in which the questions propounded were perti- 
nent thereto. That such an objection must be made at the time 
the question is propounded is seen from the holding in the 
Watkins case, stated by the Supreme Court in the following 
terms (Id., at 214-215): 


Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the investi- 
gative body, upon objection of the witness on grounds 
of pertinency, to state for the record the subject under 
inquiry at that time and the manner in which the pro- 
pounded questions are pertinent thereto. [Italics sup- 
plied.] 

On the basis of our previous discussion, we submit that, even 
in the absence of an objection on pertinency grounds, there 
was adequate compliance with Watkins. As seen, appellant 
was initially advised by the chairman respecting the substance 
of Mrs. Funn’s prior testimony as to appellant’s Communist 
Party membership. 

Significantly, the latter does not dispute the information 
thus revealed to her or seek a further explanation. Nor did she 
indicate an unawareness of something that was obvious on the 
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record, viz., the connective reasoning between such explanation 
and the questions subsequently refused of answer and upon 
which she was later indicted and convicted. Indeed, the ques- 
tions respecting her employment as a school teacher in Phila- 
delphia and Communist Party membership and activities were 
sufficient on their face, even if considered apart from the ex- 
planation given her by the chairman, to indicate the purpose 
of the inquiry and the pertinency of the questions thereto. 

The thrust of such objections as were made by appellant 
was not directed to a claimed lack of pertinency or even a doubt 

. as to what information the Committee was seeking. Appel- 
lant’s objection to the first question was stated in terms of a 
lack of fundamental power in the Committee to compel testi- 

-mony for any purpose insofar as it related to “membership in 
organizations, associations, societies, people I have met with, 
or anything else” (R. 105). [Emphasis supplied.] In the 
same vein, she further stated (R. 106) : 

I said that I would not answer the question, and that 
it is in violation of my constitutional rights for you to 
bring me here and attempt to compel me to answer 
questions about my associations, memberships, confer- 
ences, or speeches. 

No reliance on the Fifth mencmene was asserted at any 
time. Appellant thereafter failed to assign any reason what- 
soever for refusing to answer the question upon which count 
two was predicated. As.respects “the questions forming the 
basis of the remaining counts, appellant’s refusals to answer 
‘were predicated on the basis of the First Amendment, without 
any accompanying statement being; made as to the manner in 
which the propounded questions were allegedly deficient.” 

No objection on pertinency grounds was made by appellant; 
nor was any objection made which. could be considered to indi- 
cate a lack of understanding of, on. any interest in, the “ques- 
tion under inquiry” or the pertinency of the questions. While 
asserting First Amendment and other grounds, appellant’s ob- 
jections, in fact, are not as a the ones submitted by 

* As previously noted, appellant had been advised of her rights by the 
experienced counsel who accompanied her at the hearing (B. 111). 
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Barenblatt during his appearance before the same Committee 
and considered by this Court in the Barenblatt case (Slip 
opinion, pp. 10-12). In disposing of the latter’s objections, ” 
this Court ruled that “the question of pertinency was not raised 
by him” (Barenblatt, slip opimion, p. 12). We believe that the 
instant situation is similar to that found by the Court in the 
Barenblatt case (slip opinion, p. 10) : 

The record of the hearing, at which Barenblatt ap- 
peared and during which the questions in controversy 
were asked, is devoid of any objection interposed on the 
ground of pertinency. Indeed, every indication is that” 
he came prepared to refuse to answer any questions of 
moment—pertinent or not. 


Furthermore, appellant even now, does not claim that an ob- 
jection on pertinency grounds was ever made, but seems to as- 
sume erroneously (in both her motion and brief) that an ex- 
planation is required regardless of whether or not such an ob- 
jection is made. That the law requires otherwise seems clear- 
ly. beyond dispute. Watkins v. United States, supra, at 214— 
215; Barenblatt v. United States, supra; Sacher v. United 
States, No. 13302, decided January 31, 1958.* 

No occasion was presented, therefore, to require that the 
information conveyed by the chairman’s initial statement to 
eppellant and reflected on the face of the questions themselves 
be supplemented by a further, unsought explanation as to 
pertinency. To require such an explanation to be made in the 
absence of an express objection on pertinency grounds would 
result in an impractical situation requiring a committee to en- 
gage in endless and, indeed, utterly useless explanations to a 
recalcitrant witness. 

Watkins states the law where objection is made on grounds 
of pertinency. The law applicable to a witness who does not 
object on grounds of pertinency (or otherwise indicate doubt 
as to what information the Committee was seeking) is stated 
in Sinclair v. United States, 279 U. S. 263, 299 (1928): 


“The Court's attention is invited to the more extensive discussion of. 
this matter as set forth in the supplemental brief for appellee in Barendilatt 
¥. United States, No. 13327, at pp. 8-9, particularly footnotes 5 and 7. 
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Intentional: violation is. sufficient to constitute guilt. 
There was no misapprehension.as to what-was called for..; 
The facts were pertinent as a matter of law, and § 102 
“made it appellant’s duty to answer. His mistaken view. 
of the law was no defense. He was bound rightly to 
construe the statute. [Emphasis supplied.] 


This statement of the law has been cited with approval in the 
following cases, including Watkins: Townsend v. United States, 
68 U.S. App. D. C. 223, 95 F. 2d 352, 361 (1938), cert. denied, 

303 U.S. 664 (1938); Barsky v. United States, 83 U.S. App. 
D.C. 127, 167 F. 2d 241, 248 (1948), cert. denied, 334 U.S. 843 
(1948) ; Eisler v. United States, 83 U.S. App. D.C. 315, 170 F. 
2d 273, 280 (1948), cert. dismissed, 338 U. S. 883 (1949) ; Mor- 
ford v. United States, 85 U.S. App. D. C. 184, 176 F. 2d 54, 57 
(1949), rev’d on other grounds, 339 U. S. 258 (1950); Emspak 
v. United States, 91 U. S. App. D. C. 378, 203 F. 2d 54, 57 
(1952), rev'd on other grounds, 349 U.S. 190 (1955); Bart v. 
United States, 91 U. S. App. D. C. 370, 203 F. 2d 45, 49-50 
(1952), rev’d on other grounds, 349 U.S. 219 (1955); Watkins 
v. United States, supra, 354 U.S. at 208-209. 

Thus, Watkins has recognized and left undisturbed this case 
law governing the situation where there is no objection to per- 
tinency (“misapprehension as to what was called for”—Sin- 
clair, supra). 

This condition of a pertinency objection is further empha- 
sized by the Court’s citation in Watkins as a parallel (in its 
note 55, at p. 215) of United States v. Kamin, 136 F. Supp. 791, 
800 (D. C. Mass., 1956). In that case, it was contended that a 
question not only. must. be pertinent, but “the witness must be 
informed of the subject matter, so that he may have a definite 
standard by which to determine whether he should answer.” 
That court. rejected that sweeping contention “[b]ecause if he 
was not so informed he admittedly indicated no interest,.and 
did not choose to supplement any deficiency in his knowledge 
by asking either the Chairman or his own counsel.” 

“Fundamental fairness” (Watkins, at p..214) does not dic- 
tate-otherwise, because “* * * the courts need-not treat as 
important that which the witness obviously -regarded:as unim~- 
portant”. (United States v. Bryan, 339 U. S. 323. 332 (1950)). 
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A further discussion of this point appears in Appellee’s Brief 
and Answer to Motion for Summary Reversal, Gojack v. United 
States, No. 13464, pp. 11-12. 


IE. Appellant’s First Amendment rights were not violated 


Appellant’s contention that there was no showing of justi- 
fication for the invasion of appellant’s First Amendment 
rights is brought into issue by her various objections, as here- 
inbefore discussed, on the basis of the First Amendment and 
an asserted lack of a valid legislative power to inquire into 
certain matters, including, among other things, memberships 
and associations. Contrary to appellant’s present assertions, 
the record not only shows ample justification for the com- 
mittee’s inquiry into Communist activities in the field of edu- 
cation but invites a finding of legislative need. 

Chief Justice Warren in the Watkins opinion reannounced 
the familiar principle that an individual’s First Amendment 
rights may be asserted against Congress’s right to inform itself 
for legislative purposes (354 U.S. at 197). When such rights 
are asserted it then becomes the duty of the courts to assess 
the relative importance of these competing interests (Id. 198). 

The importance and justification of the Committee’s inquiry 
into the subject matter here concerned cannot be doubted, as 


Before Watkins, the last case in the field of Congressional contempt in 
which the majority of the Supreme Court addressed itself to this doctrine 
was United States v. Rumely, 345 U. S. 41 (1953). There the Court stated 
the doctrine as its reason for invoking the rule of avoidance of constitu- 
tional issues, from which stemmed its ultimate ruling of lack of pertinency. 
Before Rumely, see United States v. Bryan, 339 U. S. 323, 330-333 (1950). 

Not in Watkins or in any other case has the Supreme Court undertaken 
to make this assessment of the competing interests of individual First 
Amendment rights and the self-informing power of Congress. And this in 
spite of the many occasions when that Court has been called on to do 30 
on petitions from Circuit Court decisions which have made that assessment, 
all in favor of the legislative interest. These Circuit Court decisions were 
not only left unreviewed by the Supreme Court, but that Court in Watkins 
Cited the leading cases for that point with evident approval. (354 U. S. 
at 197, text and footnote 31, citing United States v. Josephson, 165 F. 2d 82, 
90-92 (2d Cir. 1947), cert. denied, 333 U. S. 838 (1948), rehearing denied, 
333 TU. S. 858 (1948), motion for leave to file second petition for rehearing 
denied, 335 U. S. 890 (1948) ; Barsky v. United States, 8&3 U. S. App. D. C. 
127,167 F. 2d 241, 244-250 (1948), cert. denied, 334 U. S. &43 (1948, re- 
hearing denied, 339 U. S. 899 (1950) ; Lawson v. United States, 85 U. 3. 
App. D. C. 167, 176 F. 2a 49, S1-S2 (1949), cert. denied, 339 U. S. 934 
(1950), rehearing denied, 339 U. 8. 972 (1950).) (The inner citations to 
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shown in Part I of our argument, supra. The possibility of 
further legislation being proposed in the area of the Commit- 
tee’s inquiry, perhaps along the lines noted in our Counterstate- 
ment, seems all too obvious to merit extended discussion. 
Furthermore, in upholding the validity of an inquiry by this 
Committee into precisely the same subject matter as concerned 
here, this Court in the Barenblatt case did not find such inquiry 
to be unauthorized or unreasonable. 

Dispositive of appellant’s objections and present conten- 
tions, we submit, is the rule stated by the Court recently in 
Sacher v. United States, supra (slip opinion, p. 4) : 

The Watkins opinion also emphasizes that “not all such 
inquiries [which impinge on First Amendment free- 
doms] are barred”. and that they are not invalid unless 
“unrelated to any legislative purpose.” It is plain that 
the courts must find the presence of a valid purpose re- 
lated to lawmaking to justify “compelled disclosure.” 
* * * ° * 

Even if we were to assume that the right to engage in 
Communist Party activity is a right protected by the 


First Amendment, which of course, we do not concede, 
that right, not being absolute, must yield to a superior 
public need, such as that presented here. 


It should be borne in mind that the extent of the danger of 
the Communist movement and, therefore, the necessity for re- 
medial legislation, is to be measured by the numbers, location, 
activities, training, and capabilities of such persons. As was 
these cases are those used by the Court in Watkins, and they are to the 


assessments made in those decisions in favor of the legislative interest of 
‘this same’ Committee inquiring into Communist activities. Appellee has, 


however, added to the citations of these cases the notations of denials i 


of certiorari and rehearings which do not appear in the majority opinion in 
Watkins.) For an illuminating discussion of this assessment process and 
the impact of considerations of Communism and national security thereon, 
gee Prettyman, J., speaking for this Court in Rumley v. United States, 90 
U. &. App. D. C. 382, 197 F. 2d 166, 173-174 (1952), distinguishing Barsky. 

To these decisions may be added the recent decisions of this Court in 
Barendlatt v. United States, 100 U. S. App. D. C. 18, 240 F. 2d 875 (1957), 
and Barenblatt v. United States, No. 18,327, decided January 16, 1958; 
Bacher v. United States, 99 U. S. App. D. C. 360, 240 F. 2d 46 (1957), and 
Sacher v. United States, No. 13,302, decided January 31, 1958. 


26 


stated by this Court in its opinion in Barsky v. United States, 

88 U.S. App. D. C. 127, 167 F. 2d:241, 246 (1947) :° 
If Congress has power to inquire into the subjects of 
Communism and the Communist Party, it has power to 
identify the individuals who believe in Communism and 
those who belong to the party. The nature and scope 
of the program and activities depend in large measure 
upon the character and number of their adherents. 
Personnel is part of the subject. Moreover, the ac- 
curacy of the information obtained depends in large 
part upon the knowledge and the attitude of the wit- 
ness, whether present before the Committee or repre- 
sented by the testimony of another. 


See also Morford v. United States, 85 U.S. App. D. C. 172, 176 
F. 2d 54 (1949), reversed on other grounds, 339 U. S. 258 
(1950). As this Court hasstated in Townsend v. United States, 
68 App. D. C. 223, 95 F. 2d 352, 361 (1938) : 7 
A legislative inquiry may be as broad, as searching, 
and as exhaustive as is necessary to make effective the 
constitutional powers of Congress. McGrain v. Dough- 
erty, 273, U.S. 135. A judicial inquiry relates to a case, 
and the evidence to be admissible must be measured by 
the narrow limits of the pleadings. A legislative in- 
quiry anticipates all possible cases which may arise 
thereunder and the evidence admissible must be respon- 
sive to the scope of the inquiry, which generally is very 
broad. : 
See also United States v. Josephson, supra, 165 F. 2d at 89-90; 
Barsky v. United States, supra, 167 F. 2d at 243-247; United 
States v. Orman, 207 F. 2d 148, 153-154 (3d Cir. 1953). Fur- 
ther, as recently observed by the Supreme Court in its opinion 
in Quinn v. United States, 349 U.S. 155, 160 (1955) : 
Without the power to investigate—including the au- 
thority to compel testimony, either through its own 


Cert. denied, 334 U. S. S43 (1948), rehearing denied, 339 U. S. 971 
(1950). 
™ Cert. denied, 308 U. S. 664 (1938). 
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processes or through judicial trial—Congress could be 
seriously handicapped in its efforts to cxercise its consti- 
tutional function wisely and effectively. : 
Obviously and undisputably, the Committee in this instance 
not only was seeking additional information respecting the sub- 
ject matter shown to have been under inquiry but, particularly, 
verification of Mrs. Funn’s prior testimony (R. 103-104). 
The decision of this Court that a committee does not depart 
from a legislative purpose when the investigation is merely “to 
substantiate an earlier report” where credibility was involved 
applies for a stronger reason where, as here, the Subcommittee 
“had to determine the truthfulness of witnesses in its study of 
legislative proposals not yet reported out of the committee. 
Young v. United States, 94 U:S. App. D. C. 54, 212 F. 2d 236, 
240 (1954), cert. denied, 347 U.S. 1013 (1954). And, as stated 
in the opinion in United States v. Creech, 21 F. Supp. 439, 440 
(D.C. D.C. 1937): 


The defendant’s statement to the subcommittee is 
alleged to be material to the investigation ; and from the 
facts alleged it seems clear that the statement was a 
direct attack upon the credibility and trustworthiness 


of material testimony previously given. * * * Such an 
attack upon the credibility of material testimony is con- 
sidered pertinent and material as tending to impede or 
influence the course of the investigation. 


As recognized by the Court, an inquiry not only may be de- 
tailed when credibility is involved, but a legislative inquiry 
may be as broad, as searching, and as exhaustive as is necessary 
to make effective the constitutional powers of Congress. 
Townsend v. United States, supra, 68 App. D. C. at 232; Wat- 
kins v. United States, 98 U. S. App. D. C. 190, 196, 233, F. 2d 
681 (1956), reversed on other grounds, 354 U.S. 178 (1957). 


IV. Appellant’s remaining contentions are without merit 


The two remaining contentions raised in the brief of appel- 
lant (at p. 14) are discussed below, separately and briefly. 

(1) Appellant’s broad assertion that the resolution establish- 
ing the Committee is unconstitutional on its face and as applied 
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may not be supported by any reference to the Watkins decision. 
As conceded by appellant, the point has been decided by this 
Court adversely to her view. Barenblatt v. United States, 
supra, slip opinion, pp. 5-6. 

(2) Appellant’s contention as to an asserted insufficiency of 
the indictment, as she concedes, has been decided by this Court 
adversely to her position. United States v. Deutch, 98 U.S. 
App. D. C. 356. 235 F. 2d 853 (1956). And see Sacher v. United 
States, supra, slip opinion, p. 3. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
below be affirmed. 
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APPELLEE’S APPENDIX 
Excerpts From CoMMITTEE PROCEEDINGS 


TESTIMONY OF MES. DOROTHY K. FUNN, AS READ INTO THE TRIAL 
RECORD (TR. 63-96) 


Will Mrs. Dorothy K. Funn please step forward. 

Mr. Vetpe. Will you raise your right hand? In the testi- 
mony you are about to give before this subcommittee, do you 
solemnly swear that you will tell the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mrs. Funn. I do. 

Mr. Kunzic. Would you state your full name, please? 

Mrs. Funn. Mrs. Dorothy Kelso Funn. 

Mr. Kunzic. What is your address? 

Mrs. Funn. 1352 Union Street, Brooklyn. 

Mr. Kunzic. New York? 

Mrs. Funn. That is right, Brooklyn, New York. 

Mr. Kunzic. I see that you are not represented here by 
counsel this morning. Doyou desire to have counsel, or are you 
satisfied to testify without counsel? 

Mrs. Funn. I do not feel that I would need counsel. 

Mr. Kunzic. Would you give the committee a brief resume 
of your educational background? 

Mrs. Fonn. Well, I was born and brought up in Brooklyn 
and did all my schooling in Brooklyn. 

I graduated from elementary school and then from Girls 
High School and went on to Maxwell Training School for 
Teachers. 

After completion of that course I began teaching as a regular 
teacher in the New York City School System February 1, 1923. 

Mr. Kunze. Would you tell us your employment back- 
ground, your teaching experience? 

Mrs. Funn. Yes. I taught continuously from February 
1923 until February 1943 when I resigned from the school sys- 
tem. I was out of the school system for four years and re- 

(1b) 
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turned to the New, York City school system in February 1947.. 
Mr. Kunzic. Are you presently a teacher, Mrs. Funn? 
Mrs. Funn. I am presently a teacher in the upper classes of 

the New York public elementary schools. 

Mr. Kunzic. Mrs. Funn, I want to ask you whether you have 
ever been a member of the Communist Party? 

Mrs. Fonn. Yes; I was a member of the Communist Party. 
I joined that organization in May 1939.and I got out of it, I 
might say, physically, ideologically before that, but physically 
I would say approximately June 1946. 

Mr. Kunzic. I take it then that you are not now a member 
of the Communist Party? 

Mrs. Fuxn. Iam not. 

Mr. Kunzic. Would you tell the committee, please, Mrs. 
Funn, how you became a Communist? 

Mrs. Funn. Well, I will have to give you a little personal 
background, if I may. 

Mr. Kunzic. I would appreciate it if you would go into some 
detail. 

Mrs. Fonn. First of all, teaching in Brooklyn and with chil- 
dren in the community, I was interested in the problems facing 
the community, specifically in problems facing Negro children 
and the Negro residents in Brooklyn, and also things on a na- 
tional scale. 

Of course, my very great interest stemmed from the fact 
that I am also a Negro. 

I was teaching in a low, depressed area of predominantly 
Negro children and I was interested.in working with the parents 
and so on. 

There was a teacher there who seemed to be vitally inter- 
ested in the children and the problems of the community and 
started, I might say, leading me on into more work to which I 
did not object, and finally he came to the point of exposing 
his membership in the party and asking me to become a mem- 
ber of the Communist Party, as the Communist Party being 
the most forthright organization fighting for the rights of 
Negroes. 

Having heard some of his discussions and also having read 
some of the propaganda that the Communist Party had put 
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-out concerning their fight for Negro rights, I felt then that that 
was the organization I should jomn. 

Mr. Kunzic. And you did then join? 

Mrs. Fonn. And I did join'in May of 1939. 

Mr. Kuwnzic. Did other teachers in New York join the Com- 
munist Party, if it lies within your personal knowledge? 

Mrs. Funn. Yes; there were great numbers of other teachers 
who joined the Communist Party. 

As I stated a moment ago, the teacher who recruited me was 
a member of the Communist Party. 

After I became a member of the Communist Party I met 
with other teachers who were members of the Communist 
Party. We had regular meetings every two weeks of the Com- 
munist Party teachers. 

Mr. Kunzic. Would you describe for us in some detail what 
these meetings were like, what took place at these meetings in 
New York of the Communist teachers? 

Mrs. Funn. Well, we teacher members of the Communist 
Party met in a group after’school and at that time we were 
given theoretical education in Marxism an: Leninism. We 
also would have discussions from time to time on specific issues 
that were printed in the Daily Worker, which really was a guide 
for Communists all over the city, and I should say the Nation, 
in what their steps and next steps should be in a particular 
situation. 

We also discussed certain matters that would be coming up 
at the Teachers’ Union meeting and what our stand should be. 
Of course, any discussion on Teachers’ Union membership 
meetings and the stand that we should take came from a teacher 
Communist who had gotten the line from the party itself over 
‘on West 12th Street, New York. . 

Mr. Kuwzic. Since you mentioned the Teachers’ Union, you 
are referring to the New York Teachers’ Union? 

Mrs. Fonn. Yes. 

Mr. Kuwzic. Would you describe what relationship there 
~vas between that ahd the Communist Party, if any? Was 
thete any infiltration? 

. Mrs. Foun. As far as I knew, the relation was that Teachers’ 
Union problems were guided evidently by the party and I say 
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“evidently” because this specific teacher member of the union 
acted as a liaison between teacher-comrades, Teachers’ Union 
members and the party. So what we were to do in the Teach- 
ers’ Union membership meeting was told to us by this teacher- 
Communist liaison. 

Mr. Kunzic. Did you pay dues to the Communist Party? 

Mrs. Founn. Yes; the dues were paid monthly. You paid 
on a scale according to your yearly salary. However, there 
were other assessments. For instance, I paid $2.50 a month. 
That was collected at my party meeting and at the same time 
there might be a collection for the Daily Worker drive. There 
might be a collection for the Communist Party fund drive. 
There might be a collection for somebody in some place or 
other who was in particular straits of some kind who was con- 
nected with the Communist Party, and I might say this, too, 
that the teachers were a great source of revenue to the party. 
Whenever anything of major capacity came up for financial 
assistance, the teachers were the first ones who were contacted 
for payment in large assessments. 

Mr. Crarpy. May I ask a question, Mr. Chairman? 

Mr. Vetpe. Yes; Mr. Clardy. 

Mr. Cuarpy. Mrs. Funn, we have heard testimony about this 
before, but I wish you would enlarge on it a little bit. The 
Communist Party does have an assessment system, the per- 
centage of what you earn and the percentage may vary from 
individual to individual as fixed by the party functionaries, 
is that true? 

Mrs. Fuxn. That is true. 

Mr. Cuarpy. So that in the case of the teachers, even in the 
same pay bracket, some of them may have to pay because some- 
one may arbitrarily set. a figure that they should kick in with. 
Wasn’t that true in some instances? 

Mrs. Foxy. As far as the party dues themselves are con- 
cerned. 

Mr. Cuarpr. Overall. 

Mrs. Foxy. Well, overall you might take on an obligation 
of $300 for the fund drive. However, somebody else in your 
same salary bracket may say “I cannot do that so I will only 
take on an obligation of $150.” But within a certain length 
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of time you had to have your obligation into whatever amount 
you had pledged. 

Mr. Cuarpy. Were you ever called upon to make contribu- 
tions to funds for the defense of Communists who might be 
under indictment by the Federal Government or in some other _ 
difficulty? 

Mrs. Fonn. As I recall, I did not come under that, generally 
speaking. However, back at the time when Earl Browder was 
in jail, I did have such an assessment at that time. I was 
asked to give such an amount, as all of usin that teachers party 
group were asked to do, to give an amount for the Browder 
campaign. 

Mr. Cuarpy. As I understand it, then, the gross amount real- 
ized from the teacher members was, in your judgment, a fairly 
large figure? 

Mrs. Fonn. Yes. 

Mr. Kunzic. Did you have occasion to go to a Communist 
school for teachers? 

Mrs. Fonn. Yes; Mr. Kunzig, I did. 

Mr. Kownzic. Will you describe that, please? 

Mrs. Fonn. I would be glad to. I would like to say some- 
thing else, too, at the time. No matter what innocent by- 
standers may say or think, the Communist Party was making 
every effort to school teachers along the lines of Marxism- 
Leninism in order that they might be a great force in socialism 
for which they were working here in America. I could follow 
that with a little statement here, but if you prefer I go on and 
tell about the school, itself, I can, although it ties in together. 

Mr. Kunzic. If you have a statement there, please proceed. 

“Mrs. Funn. Yes; Ido. It is one of the Communist Party 
bibles. This particular pamphlet or magazine is entitled “The 
Communist” and it is dated May 1937 and this article is on the 
schools and the people’s front. 

Mr. Kunzic. Was this article used as a bible for your Com- 
munist teacher groups during the years you were a member 
from 1989 to 1946? 

Mrs. Funn. It was used in teaching, and also I had not 
thought of it as such, I had read it, yes, and had certainly taken 
in what was said in it; yes, and from time to time there were 
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quotes given in it as the responsibility of a good Communist 
teacher in the United States today. 

This was written by Richerd Frank and is entitled “The 
School and the People’s Front.” 

It says: 

“While teachers are part of the working class, their function 
differs vastly from that of the industrial worker. Communist 
teachers cannot afford to ignore this fact—that they come in 
contact with the children of the masses, that they are respon- 
sible for training these children. They must realize the pri- 
mary function of the school is to educate these children, and 
this will be true to a much greater extent in a socialist society 
than now. Communist teachers are, therefore, faced with a 
tremendous social responsibility. They must consider not 
merely their own teacher problems, but the problems of the 
children. They must fight forthe latter. They must mobilize 
the other teachers in this fight. They must take advantage of 
their positions, without exposing themselves, to give to their 
students to the best of their ability working-class education. 

“To enable the teacher in the party to do the latter, the party 
must take careful steps to see that all teacher comrades are 
given thorough education in the teachings of Marxism- 
Leninism.” 

Which, of course is part of what you want me to tell you 
about the school to which I was sent. 

It also says here: 

“Only when teachers have really mastered Marxism-Lenin- 
ism, will they be able to skillfully to inject it into their teach- 
ings at the least risk of exposure and at the same time to 
conduct the struggles around the schools in a truly Bolshevik 
manner.” 

To further illustrate the Communist Party position on Com- 
munist teacher responsibilities: 

“A people’s movement around the school can thus transform 
the latter into popular forums for progressive social action— 
* ultimately into forums for the revolution.” 

Now, I entered the party, as I stated, in May of 1939. 
About the second meeting after I had joined, this matter of 
a Communist state school came up. They were asking that 
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teachers of New York City apply and attend this state school. 

I was, as you know, very new in the party and therefore knew 

nothing about a school. To me aschool was a school like those’ 
I had already attended, and I said “If this is special school, I 

should like very much to go.” 

Generally speaking, no one was allowed to attend these 
schools unless he had been in the party for a year. But, since 
I was vouched for, I was finally O. Kd to go, after several 
conferences with the educational director for the New York 
State Communist Party. ; 

On July 4, 1939, I left for that school and attended the school 
outside of Kingston, N. Y. for 6 weeks. In that school we 
carried out the tenets of the article that I have read to you. 
We were schooled. 

Mr. Kunzic. What kind of people went to this school? 

Mrs. Funn. Teachers. 

Mr. Konzic. Only teachers? 

Mrs. Fonn. Except for about three people. They felt that 
they should have some workingclass people there, not all pro- 
fessionals. There were 30 of us. 

Twenty-seven of us were teachers in New York City. 

Mr. Kunzic. This was the particular 6-week class which 
you attended? 

Mrs. Fonn. That is right. NowmayI add this. Not only 
were they taking care of the professionals, teachers, and so 
forth, in New York State, but simultaneously with our school 
there was another school going on 30 miles away at Briehl’s 
farm, which was called the National School, and at the Na- 
tional School there were in attendance people who were not 
teachers but were heads in large organizations of one kind or 
another over the Nation. That is why it was called the Na- 
tional School because those people were drawn from all over 
the United States, but as I say, in my school we were all from 
New York City, we were all schoolteachers except for three. 

We were schooled in Marxism-Leninism. We had one man, 
Alberto Moreau who was head of the school and did most of 
the teaching. We had visiting professors who gave us other 
parts of the Communist Party doctrine. And at the end we 
graduated. 
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Mr. Kunzic. Was the basic thing taught the idea that you 
were to inculcate and influence children that came under you 
along Communist lines? 

Mrs. Foxx. We were to inculcate and influence children, 
parents, community organizations within which we were work- 
ing. In other words, we were to do a job for the Communist 
Party in whatever way we possibly could and as well respected 
citizens in the community, teachers, we would be in a better 
position to carry on their work than some others would. 

Mr. Kuwnzic. Recently, the Subversive Activities Control 
Board in Washington, D. C., handed down this order and opin- 
jon on the Communist Party, of the United States. I would 
like to read just a few words from page 181 of that report and 
ask you if this fits in with your personal experience that you 
have just described to the committee. 

The report says: 

“Respondent has schools which had been conducted under 
varying degrees of secrecy. During periods of strict secrecy, 
including the periods of 1939-41 and 1948-60, extraordinary 
precautions were taken to conceal the existence of these schools 
and the names of the trusted party members who were selected 
to attend them.” 

They—— 

“carried out instructions to observe stringent concealment 
regulations in order to preserve their secrecy shrouding the 
existence of these schools.” 

Did that fit in with your personal experience? 

Mrs. Funn. Absolutely. We were completely isolated. 
We were not allowed to go out, even down the road. We did 
take one trek into the town of Kingston to movies one night, 
but we had to go together and we went in together and came 
out together and had a soda together and got in the truck and 
were taken back to the farm together and they said that was 
for security reasons because of our positions in the school sys- 
tem in New York City. 

Mr. Kuwnzic. If it lies within your knowledge, how many 
teachers within the last few years have been dismissed from 
the school system in New York for allegedly subversive 
activities? 
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Mrs. Fonn. Well, I can only give you an approximation. 

Mr. Kunze. Yes. 

Mrs. Fonn. I would say approximately 90. Now, among 
those, may I also add, some were dismissed, some received com- 
munications, as I understand it, to appear before the council 
for the Board of Education, but resigned or left before coming 
up for a hearing. 

Mr. Kunzic. When you say 90, is that n-i-n-e-t-y? 

Mrs. Fonn. Yes. 

Mr. Kunzic. Do you know any Philadelphia teacher or 
teachers from your own personal experience and your own per- 
sonal knowledge who are or were members of the Communist 
Party? 

Mrs. Funn. I know only one who was a member of the 
party, and I understood that years ago she had her disagree- 
ments, and as I will put it, had seen the light and had left the 
party. I knew her because she came to New York to attend 
a school similar to the ones I have described and stayed at my 
house for the time that she was attending. 

Mr. Kunzic. Roughly what year was thst, to the best of 
your knowledge? 

Mrs. Funn. It must have been 1941, 1941, or 1942. 

Mr. Kunzic. If it lies within your knowledge, then, as far 
as you know at the present time, this person is not a member 
of the Communist Party, but was a member when you were a 
member? 

Mrs. Funn. Thatis right. 

Mr. Kunzic. Whatis the name of that person? 

Mrs. Fonn. Goldie Irvin Watson. 

Mr. Kunzic. Would you spell that, please? 

Mrs. Funn. G-o-l-d-i-e, and I am not sure whether it is 
J-r-v-i-n or I-r-v-i-n-g Watson, W-a-t-s-o-n. 

Mr. Konzic. Mr. Chairman, there is a Goldie Irvin Watson 
whom investigation has shown was a teacher and is a teacher at 
the present time at the Martha Washington School in Phila- 
delphia. : 

Am I correct that you later became a legislative representa- 
tive for the National Negro Congress? 

Mrs. Fonn. That is right. 
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Mr. Kunzic. This is for the period during the time when you 
left the New York school system; is that right? 

Mrs. Fonn. That is right. As I stated, I left the New York 
school system in February 1943 and the following November 
1943 I went to Washington as the legislative representative 
for the National Negro Congress, and remained in that posi- 
tion until late 1946, about December 1946, when I returned 
to New York and then went back into the New York school 


system. 

Mr. Kunzic. Was the National Negro Congress a Com- 
munist Organization? 

Mrs. Fonn. Yes; it was. _ 

Mr. Kunzic. And you were in there as an avowed Com- 
munist?. 

Mrs. Fun. Yes. 

Mr. Kunzic. Was your function or supposed function to 
fight for the rights of Negroes? 

Mrs. Funn. That was the function so stated when I first 
became associated with the National Negro Congress, and 
when I became the legislative representative for the National 
Negro Congress it was my understanding that I was going to 
Washington to lobby for bills that would be made law that 
would affect the status of the Negro in America against dis- 
crimination, for fair employment, against poll taxes and such 
other legislation that would be fair to all and to Negro Ameri- 
cans as a part of our United States Government and country. 

Mr. Kuwzic. hat did you find out in your day-to-day 
experience with this group? 

Mrs. Fonn. Well, I found that in any work of this kind in 
an organization of that type, which is ruled by the Communist 
Party, you were not left to your own judgment in any instance. 
You were constantly kept in contact with the person who was 
responsible for Communist members’ activity in Washington 
no matter what you might be doing or thinking should be done, 
you must leave it if it does not conform to what the Commu- 
nist Party thinks should be done at the time. 

That included the work in my organization as well as work 
in other organizations. 
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You see, in Washington we had one person who was the 
legislative representative of the Communist Party who I might 
say kept us on the line at all times. He attended our Com- 
munist Party meetings and he telephoned us if necessary. He 
-contacted us on the side if necessary, at any time and all times 
in order to make sure that we were taking up bills and going 
through the actions that the Communist Party stated should 
be done. 

Mr. Water. Who was that person? 

Mrs. Funn. Albert Blumberg. 

Mr. Watrer. With what association was he officially con- 
nected? 

Mrs. Fonn. He was-the legislative representative for the 
Communist Party, U.S. A. living in Baltimore, and doing his 
work in Washington. Ofttimes we found in our Communist 
Party meetings that there would be Congressmen to be con- 
tacted which Blumberg as the open representative of the party 
could not do. Therefore, we legislative representatives meet- 
ing as Communists took assignments and saw the Congressman 
on the specific pieces.of legislation and that came directly 
from Albert Blumberg who had gotten his directives directly 
from the upper echelons of the party, and I know that because 
he went to New York regularly once a week and sometimes 
more often to meet with the Communist Party leaders at the 
national office. 

Mr. Cuarvy. He was your political commissar; is that right? 

Mrs. Funn. That is right; he was my political commissar. 

Mr. Kunzic. Mrs. Funn, do you feel that the Communist 
Party was sincerely desiring to help the Negroes in America? 

Mrs. Fonn. Well, it.is because I saw that they were not de- 
sirous of helping the Negroes that my eyes began to open up 
to everything and I did sever my relations with them. 

Mr. Kunze. I was just going to ask you whether you sev- 
ered your relations with the party. 

Mrs. Fonn. It was my feeling that the Negro question, as 
it was called by the Communists, was just one more tactic in 
their plan to take over America and turn it into another Soviet 
so that they used the minorities and they tried to get their base 
in the unions. ‘They would get their people among the intellec- 
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tuals. There was no phase of American life to which they did 
not try to appeal in order to carry out their main objective of 
socialism for America and the elimination of our form of Gov- 
ernment. 

Mr. Kunzic. Why, personally, did you break? You were 
just starting to tell us that. 

Mrs. Fonn. Well, I broke because I found that just as I have 
said my interest in the problems of the Negroes here in America 
for social and eco:omic freedom were not their true interests, 
although they wrote much on it and they spoke much onit. It 
was just not the organization for the things that I thought 
needed to be done on the status of the Negro in America. Not 
only thought, but I saw and I knew that it was not true. If 
there was some cause celebre coming up—a terrible thing of 
lynching or of some discrimination—immediately they jumped 
upon that, you see, as a means of catapulting the organization 
into the press and for drawing in more people into the organ- 
ization and then nothing happened because the means at our 
disposal, the Government agencies and so on, they were not 
willing to go through those channels. Everything was geared 
to revolution and Socialist Soviet America. 

Mr. Cuarpy. That takes me back to something that you 
read, the last sentence in the excerpt from the book. Will you 
refer to that again? I intended to question you at the time 
but you were developing a thought and I did not want to inter- 
rupt there. Would you read that sentence over? 

Mrs. Fonn. Itisasfollows: . 

“A people’s movement around the schools can thus trans- 
form the later into popular forums for the progressive social 
action—ultimately into forums for the revolution.” 

Mr. Cuarpy. A little over a week ago I sat in a courtroom 
where six Communists were being tried for violation of the 
Smith Act in Detroit, Michigan, and I listened to the reading 
of page after page of testimony that dealt with the very sub- 
ject of revolution. 

My question is this: Is it not a basic Communist tenet that 
the social revolution will never be accomplished except through 
force and violence? In other words, is not the Communist 
Party completely out of sympathy with the Socialist Party be- 
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cause the Socialist Party seems to think that the same goal 
can be reached by what they call the democratic process or the 
use of the processes set up under our Constitution, whereas the 
Communists say that is tommyrot. The only way to get it 
is to chop off heads and take over forcibly. Is that not the 
substance of what you were taught and told in the textbooks 
which you studied? 

Mrs. Fonn. Yes; because after all our basic reading matter 
was Marxism-Leninism, and the whole history of the revolu- 
tion in Russia and the taking over of the country by the Com- 
munists at the time that Lenin and then Stalin went into power 
and it was not done by a Socialist revolution. It was done 
through blood being shed, and if you are studying this particu- 
lar history as a basis for your future action, there is nothing 
else that one can do but conform and therefore by bloody revo- 
lution we will do the same thing that was done in Russia. 

Mr. Crarpy. Yes; I noted it all through the pages of the 
text that was read, and of course I read great deal of it before 

that, and one common thought was to be found, and that was 
that the dirty capitalists, as they call everyone else, would 
never succumb peacefully. It was foolish and idle to talk of 
it, and therefore the only remedy for the proletariat was to 
get out the tommygun and whatever else was required. 

That was the essence of what they were told to teach you 
so that you in turn as a teacher might impart subtly that idea 
in the minds of our youth. 

Mrs. Fonn. That is right. 

Mr. Cianpy. Go ahead, Mr. Counsel. 

Mr. Kounzic. I have one further question, Mrs. Funn. Do 
you feel that in your own life and in your own teachings with 
the children in your case with whom you came in contact that 
you influenced them along the lines that the Communist Party 
wished you to? 

Mrs. Funn. I could not help but do it. When one is 
schooled in this sort of education or whatever you want to call 
it for a certain length of time, it becomes a part of you. 
Whether I am standing before a class or whether I am doing 
work in the community outside, there is no way possible that 
you can divorce yourself from what has become your guiding 
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philosophy. I cannot walk into the classroom and teach one 
thing and then walk outside and dosomething else. 

If I am a Communist following the Communist Party line 
and their teachings, it becomes a part of my life. 

Mr. Cranpy. You surrender yourself completely, your soul 
and your mind, when once you become a member? 

Mrs. Foxn. Absolutely. 

Mr. Kunzic. I have no further questions. 
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We contended in our main brief (pp. 11-13) that no show- 
ing was made as to the subject under inquiry at the time of 
appellant’s appearance. The government disputes this, 
contending that the ‘‘subject matter appeared with undis- 
putable clarity from not just one but several sources”’ (Br. 
17). This contention, however, is not supported by the evi- 
dence, as we will show by discussing the items on which the 
government relies. 
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1. The Opening Remarks of the Chairman 
of the Committee Made at the Committee 
Session on February 25. 1953. 


No nexus is established between these remarks and the 
hearing at which the appellant appeared one year later. 
It is not shown that appellant had any knowledge of these 
remarks or that the hearing on February 17, 1954 had any 
relation to those remarks. The government is not at lib- 
erty to choose any remarks made by the chairman of the 
Committee at any time as the subject under inquiry.’ In- 
deed, if one is at liberty to search through the records of 
the Committee hearings and select at random remarks of 
the Committee chairman made at any time, the result is to 
place the subject under inquiry in utter confusion. 


2. Mrs. Funn’s Testimony in November, 1953. 


The government erroneously states (Br. 6) that Mrs. 
Funn’s testimony was given in the course of the investiga- 


tion on Communism in Education. In fact she testified 
some nine months Ister, af a hearing which the chairman 
of the Committee stated to be on a different subject, ie., 
Communism in the Philadelphia Area (Def. Exh. No. 1, 
pp. 2885-2886). 


Secondly, appellant’s appearance was some three months 
after Mrs. Funn’s testimony. Nor was appellant advised 
that Mrs. Funn’s testimony related to the subject of edu- 
cation. She was told only that Mrs. Funn, ‘“‘a member of 


1The government argues (Br. 18) that no significance should attach to 
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your race’’,? had identified appellant as a member of the 
Communist party (App. 6}. 


3%. The Nature of the Questions Put to Appellant. 


Appellant was not, as contended by the government (Br. 
19) asked questions concerning ‘‘employment as a school 
teacher in Philadelphia’. She was asked a routine iden- 
tification question as to her employment record to which 
she responded that she was a school teacher (App. 6). The 
Committee exhibited no special interest in this response. 
This Court, in Barenblatt, held that the questions put to a 
witness may serve as some indicia of the subject under im- 
quiry. But nothing in that opinion supports the view that 
the subject under inquiry may be ascertained from the re- 
sponse given by a witness. By the government’s logic, 
since Watkins was a labor union official, and identified him- 
self as such, he should have known ‘“‘with undisputable 
clarity’’ that the Committee was investigating the subject 
of Communism in labor unions. 


Nor were the other questions put to the appellant iitumi- 
nating as to the subject under inquiry. She was asked one 
question which may argumentatively be related to the sub- 
ject of Communism in Education, i.e., ‘“Did you ever at- 
tend a Communist school or a school for the instruction of 
Communist teachers in New York State?’’ (App. 7). But 
she was also asked whether she had been ‘‘active in work 
with the National Negro Congress, a Communist-cited or- 
ganization, a Communist-front organization’? (App. 9). In 
the Watkins case, the Supreme Court noted that of thirty 
names which Watkins was asked to identify, ‘‘sevem were 
completely unconnected with organized labor. .. . When 
almost a quarter of the persons on the list are not labor 
people, the inference becomes strong that the subject before 
the Subcommittee was not defined in terms of Communism 
in Iabor.” Watkins v. United States, 354 U.S. 178, 213-14. 


— 


2 Both appellant and Mrs. Funn are Negroes. 
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In the present case, leaving aside completely uninform- 
ative questions,® there was one question put to appellant 
possibly relating to the subject of education, and one ques- 
tion concerning the National Negro Congress. To para- 
phrase the Supreme Court in Watkins, the inference be- 
comes strong that the subject before the Subcommittee was 
not defined in terms of Communism in education. 


If it were permissible to speculate as to the subject under 
inquiry, as the government does here, one could make out 
a better case that the subject under inquiry was Commu- 
nism among Negroes. Thus the Committee, as noted, 
placed emphasis on the fact that both Mrs. Funn and the 
appellant were Negroes, and appellant was asked if she 
had been active with the National Negro Congress. These 
indicia, slight as they are, are stronger than those relied 
on by the government to make out its case that the subject 
was Communism in Education. In so noting, we do not 
wish to imply that this was in fact the subject under in- 
quiry, or that such a subject would be a proper one. We 
contend only that it is impossible to ascertain what the sub- 
ject was, and that it is impermissible to conjecture on the 
basis of flimsy whisps of evidence. In any event, specula- 
tion of that nature can not satisfy the requirements of 
Watkins that the subject matter be ‘“‘made to appear with 
undisputable clarity’’ and not “‘left at best, in cloudiness.” 
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The Government contends, in addition, that appellant 
cannot complain of the failure of the Committee to estab- 
lish the subject under inquiry, because she failed to object 
on the ground of pertinency and placed her objection on 
the ground that the questions invaded her constitutional 
rights (Br. 20). There are two answers to this contention. 


3 Obviously, under both Watkins and Barenbdistt, the subject matter under 
inquiry cannot be spelled out from the question, ‘‘Have you ever been a 
member of the Communist party?” 
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The first was supplied by Judge Youngdahl in United 
States v. Peck, 154 F. Supp. 603, 611: 


““The government contends, however, that even 
though a Committee is acting under a resolution which 
does not sufficiently define its authority, and even 
though a witness cannot determine the subject under 
inquiry, he has been afforded due process of law un- 
less he objects to the questions asked on the specific 
grounds of ‘pertinency.’ This Court does not so nar- 
rowly construe Watkins, nor does it consider that such 
a construction is in any way consistent with the spirit 
of that ruling. Rather the Court believes that Wat- 
kins requires strict compliance by the Congress with 
procedural requirements of definiteness of authority 
and subject matter whenever First Amendment rights 
of a witness are involved. 


“In any event, the Court finds that Peck did object 
to the lack of pertinency of the questions. Although 
he did not use the word ‘pertinency’, he informed the 
Subcommittee that he did not believe that it possessed 
the authority to ask the particular questions involved. 
In so doing he also specifically put the Subcommittee 
on notice that his complaint related to the invasion of 
his First Amendment rights. Justification for such an 
invasion may be found only in cases in which the Sub- 
committee’s authority is clearly defined, a clear ques- 
tion under inquiry is established and a question per- 
tinent thereto is asked. Yet the Subcommittee made 
no effort to explain its asserted right to engage in such 
an invasion. Surely Peck’s objection was sufficient, 
for where constitutional rights are involved, courts 
must liberally interpret objections of witnesses. They 
cannot impose a standard of technicality or insist upon 
a rigid verbal formula which serves only to defeat the 
basic constitutional liberties they should strive to pre- 
serve.”” 


Secondly, even apart from the requirement that a wit- 
ness be informed of the subject under inquiry, the Govern- 
ment must, in every contempt case, independently establish 
pertinency. United States v. Rumely, 345 U.S. 41; Sin- 
clair v. United States, 279 U.S. 263; Bowers v. United 
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States, 92 App. D.C. 79; 202 F.2d 447. Thus, even if ap- 
pellant had raised no objection at ali, the case must fall be- 
cause of the absence of any evidence that the questions put 
were pertinent to a valid subject under inquiry. 

Moreover, under the rule of Watkins, as recognized by 
this Court in Sacher v. United States (see our main brief, 
P- 13), when First Amendment rights are involved, the re- 
viewing court must determine whether the invasion of 
those rights are justified. Unless the subject under inquiry 
is clearly established, it is impossible for the court to make 
such a determination. Accordingly, where as here, no basis 
is shown to justify the invasion of First Amendment rights, 
those rights must be respected and the contempt conviction 
reversed. 
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This memorandum is submitted pursuant to this Court's 
order of September 25, 1959 directing inter alia the submission 
of briefa limited to a Afacuasion of the effent of Barenblatt v. 
United States, 360 U. 8..109, upon this case. 

In our view, the Barenblatt decision requires a dis- 
missal of the indictment herein on two grounds: (1) the Committee 
failed, at its hearing, upon objection of appellant, to make 
Clear the aubject matter of the inquiry and the respect in which 
its questiona were pertinent to that aubject matter; (2) the 
appellee failed at the trial to establish pertinenoy. 

Appellant need convince this Court that she 4s correct 


on only one of these two contentions in order to secure a re- 


versal of the conviction and a dismissal of the indictment. We, 


therefore, treat each of these points separately. 


I. 

In Barenblatt the Supreme Court reaffirmed the need at 
the Committee hearing that the witness be "sufficiently apprised 
of ‘the topic under inquiry' thus authorized and the connective 
reasoning whereby the precise questions. asked. relate[d]) to it" 
(360 VU. 8. 109, 12h). 

The Court there found that Barenblatt wag aware of 
these matters because: (a) he had shown an awareness of the sub- 
ject under inquiry by preparing a set of objections in advance 
(360 U. 8. at 124); (b) the “subject matter of the inquiry had 
been identified at the comencement of the investigation as 
Communist infiltration into the field of education" (Ibid); 

(0) ‘Just. prior to. petitioner's appearance... . the scope of 
the day's hearings had been announced as 'in the main Commnism 


in education’ ... ." (Ibid); (d) Barenblatt had heard a prior 


witness identity. his Commnist activities in detail. Id. at 125, 


In sharp contrast appellant's appearance before the 
Committee was accompanied by no such elaborate notification of 
subject matter end "connective reasoning." Appellant appeared 
on February 17, 195k (App. 5-10), and after answering various 
queations of a biographical nature, objected, on constitutional 
Grounds, to inquiries concerning political. association (App. ). 

Thia squarely raised the pertinency, issue, as Judge 
Youngdahl held in United States v. Pack, 15h Fe Supp. 603, 611: 

"The government. contends, howaver, that even 


though a. Committee is acting under.a resolution which 
its. 


This Court does not so nar- 
nor does it consider that such 
in any way consistent with the spirit 
of that. ruling. Rather the Court believes that Watkins 
requires strict compliance by the Congress with pro- 
cedural requirements of definiteness of pea and 
subject matter whenever First Amendment rights of a 
witness are involved. 


"In any event, the Court finds that Peck aid ob- 
ject to the lack of pertinency of the. questions. Al- 
though he did not use the word. ‘pertinency', he in- 
formed the Subcommittee that he did not believe that 
4¢ possessed the authority to ask the particular ques- 
tions involved. In so doing he also specifically put 
the Subcommittee on notice t his. complaint related 
to the invasion of his First Amendment rights. Justi- 
fication for such an.invasion may. be. fo only in 
cases in which the Subcommittee's authority is clearly 
defined, a.clear question under. inquiry is established 
and. a. question. perbineny baeeeee. 26 sked. Yet the 
Subcommittee made. no. effort to explain its asserted 
right to. engege in such. an invasion. Surely Peck's 
ection was sufficient, for are it constitutional 
ts are involved, courts mst liberally interpret 
ectiona of witnesses. _ They..canno ose a stand- 
_of. technicality or..insist upon.a rigid verbal 
forma which serves_only..to.defeat thé basic con- 
stitutional liberties they. should .atriye to preserve." 


At this point, it was the duty of. Committee counsel, 
‘under Barenblatt, to state the subject matter under investigation 
and the. "conneotive. reasoning" to establish pertinency. For ap- 
pellant's First Amendment rights, Barenblatt holds, must give way 
to pertinent inquiries made by the Committee in the field of 
Commniaen. 

The Committee here - unlike. its. procedure in Barenblatt - 
‘Aid not indicate the subjeat.or. reasons.for.pertinency by a atate- 
ment of. Committee membera or. coundel.or. by. testimony of other wit- 
nesses..in.the presence of .appellant. 

Instead, after_the Subcommittee Chairman unsuccessfully 
suggeated.that. appellant. invoke "the Fifth Amendment" (App. 7), 
he directed her, without further. ado, to.answer the five questions 


which are the subject of the indictment (App. 7-10). In not one 


of. these five instances did the Chairman or his counsel offer an 
explanation. 

Thé Government's brief, filed earlier, says that "the 
Anquiry concerned Commnist activities in the field of education" 
(Br.16).....Assuming arguendo this to be true, it is irrelevant 
uniess it was disclosed to the appellant. 


The Government finds that. the subject. matter “was ex- 
plicitly disclosed" (Br. 17).4n the following manner: First, that 
the Chairman made opening remarks on that subject._on February 25, 
1953, one year before appellant's appearance (Br. 17); second, 
“the nature of the proceedings", as announced by. the Chairman on 
Movember 17, 1953 and’ February 17, 195) (Br. 18). 

Thére 18 no evidence that appellant was apprised of any 
of these remarka. (see App. 5-10). The desue here is not whether 
the Committee. was investigating « subject within its jurisdiction 
but where it sufficiently advised appellant. of that fact. ‘The 
answer is, of course, in the negative. 

In addition, of course,.the Committee did not tell ap- 
pellant. why the. questions were pertinent to. that undisclosed sub- 

fect. ‘This, too, was.a preréquisite to contempt. 


II. 
‘The Committee had the additional. duty of establishing 


pertinency. at the trial. ‘As the Supreme Court said in Barenblatt: 


"Undeniably a conviction for contempt. under 2 


U.'S..0. § 192 cannot stand unless the questions asked 
Hon” Watkins y. Usatee Seems tor oF the atysetge™ 

The Government sought at the trial to establish the 
subject matter of the Conmittee hearings of which appellant tes- 
tified on February 17, 195). with the following materials: 

(a) A transcript of the hearings held a. year earlier en- 
titled “Communist Methods of Infiltration (Kducation)" (doy, Ex, 
7). But appellant's ‘hearing was entitled, "Investigation of Com- 
mnias Activities in the Pilladelphtea Area, Part |," (Gov. mx. 9), 
No connection was established between. these two. hearings. There- 
fore, the aubject of. the 1953 hearings cannot. he imported into the 
195) hearings. 

(b) The transcript of the 195) hearinge which, as inai- 
cated before, contains no reference to any subject matter, From 


the questions put, the subjects might have been the operation of 
so-called Commnist schools (which the Committee began to study 
years later (Count 2), or the radical activities of Negroes (see 
Count ), or a study of the Pennsylvania loyalty, oath procedures 
for state government employees (Count \). 

A variety of other subjects are suggested by the Govern- 
ment iteelf in ite Brief, pp. 10-11. ‘The more hypothetical sub- 
jecte are offered, the more obsoure becomes the subject under in- 
vestigation, See Soull v. United States, 559 U. 8. 3h). At any 
rate it was certainly not disclosed to the triel court. And as 
we have indicated in Point I, supra, 4t 18 not enough to tell the 
trial court; the subject mist have been disclosed earlier to the 
witness at the Committee hearing when it was necessary to guide 
him in choosing the proper course. 


III. 
Our earlier briefs in this Court have not unreasonably 


anticipated this inquiry of the Court becausé the points covered 

were first developed in Watkins v. United States, 35 U. 8. 178. 

We therefore respectfully refer the Court to those earlier briefs. 
We reserve, of course, the other points made upon the 


earlier stages of this appeal. Wone of the constitutional issues 
4s, in our view, necessary for consideration by this Court, in 
view of the two decisive points discussed above. 


Respectfully submitted, 


DAVID REIN 
711 - lkth Street N.wW. 
Washington, D.C. 


LEONARD B, BOUDIN 
25 Broad Street 
New York h, N.Y. 


PHILIP DORFMAN 

160) Walnut Street 
Philadelphia 2, Pa. 
Attorneys for Appellant. 


October 12, 1959. 


IN THB UNITED STATES COURT OF APPEALS 
POR THE DISTRICT OF CMLUNBIA CIRCUIT 


Mo. 13,696 


CLIVER GASCH 
United States Attomey 


CARL We BELCHER 
WILREAM BETZ 
Assistant United States Attcensys. 


DORIS H. SPANGENEURG 
Attorney, Departmert of Justice. 


IN THE UNITED STATES COURT OF APPEALS 
YOR THE DISTRICT OF COLUMBIA CIRWIT 


Wo. 13,656 


Ve 


Pursuant to the per sirtam Order of Oourt, dated September 25, 1959; 
appellee submits thie memorandum in reply to appellant's memorandum, filed 
Ost ober 16, 1959, with respect to the effect on thie appeal of the 
Supreme Court's decision in Barenblatt v. United States (360 U.S. 109). 
This memorandum supplements the brief for appellee previously filed. 

Bg 

Barenblat v. United States, supra, is dispositive of appellant's 

contention that the resolution establishing the House Committee on Un- 
American activities 4s unconstitutional (Appellant's Br. 14). 

The Barenblatt decision affirmed the conviction of the petitioner 
for contempt for refusal to answer questions put to him by a subcommittee 
of the Un-American Activities Comittee of the House of Representatives. 
The questions related to his participation in or knowledge of alleged 

. Communist Farty activities at educational institutions in this country 
(360 0.8. at 124-115). 

Th the Barenblatt case petitioner contended that "the compelling 
of testimony by the Subccamittee was neither legislatively authorised 
nor constitutionally permissible because of the vagueness of Rule XI of 
the House of Representatives, Eighty-Third Congress, the charter of 
authority of the parent Committee” (360 U.S. at 115). The Supreme Court, 
after reviewing "the perauasive gloss of legislative history” (United 


States v- Witkovich, 353 U.S. 194, 199) of the resclution (360 0.5. 
at 116~123), held thet "it can hardly be seriously argued that the 
investigation of Communist activities generally, and the attendant 
wee of compulsory process, was beyond the purview of the Committee's 
Antended authority under Rule XI" (360 0.8. at 122-121), and that 
ite legislative authority to conduct en inquiry into Communion 
4m education ie "unassailable" (360 U.S. at 122-123). 
rr 

The hearing at which eppellant refused to answer the indict- 
ment questions, as in the Birchhlatt case, was part of the Ocamittests 
continuing investigation of Communiem in education (Gov. Br. 2-14, 
15-20). Appellant contends, however, that the Government failed to 
establish the pertinency of the questions (Appellant's Memo., pp. 4-5). 
However, the queetions in this case are indistinguishatle from the 
questions whose pertinency was found ty the Supreme Court to be 


Holear beyond doubt"? and, therefore that decision is precisely in 
point (360 U.S. at 125), Also, we respectfully refer the Court 
to the Government's Brief, pages 2-14. 


mI 
Appellant further contends that she was not advised of the 
pertinenoy of the questions (Appellant's Memo., pp. 2-4). However, 
appellant made no specific objections on such grounds and we submit 
that the Barenblatt decision (960 U.S. at 129-22)) reinforces our 
argument that no explanation was necessary in the absence of such a 
request (Gov. Br. 20-24). In addition, she was in fact given some 
explanation of the pextinency of the questions (Gov. Br. 11-14, 20-24) 
and the questions were, of course, pertinent on their face. 
IV 
Appellant's contention that an inquiry into her membership 
and activities in the Coumniet Party violated her rights under the 
First Amendment (Appellant's Brief 15-14) was also decided adversely 
to her in the Barenblatt case (360 0.5. 125-134). 


For the foregoing reasons, we respectfully sutmit that 
the Barsublatt decision is dispositive of this case. 


Respectfully suluitted, 


OLIVER GASCH, 
United States attorney. 


CARL W. BELCHER, 
WILLIAN ? 
Aseistant United States Attorneys. 


DORIS H. SPENORNEURO 
Attorney, Departacnt of Justice, 


SHBIIFICATS OF SERYIOR 
Thies is to certify that a copy of the foregoing reply memorandm 
has been mailed to attorneys for appellant, David Rein, Eequire, 711 = lith 
Steoet, HW., Washington, D.C.; Leonard Boudin, Eequire, 25 Broad Street, 
WoW., New York, Wew Yorks and Phillip Dorfman, Bequire, 160), Walnut Street, 
Philadelphia 2, Pennsylvania, this 26th day of October, 1959. 


Aesistant United States Attorney. 


